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Summary 
The legal position of asylum seekers in South African social security system is more 
nuanced as a result of their transitional stay or status in the country. Asylum seekers may 
often be present in South Africa for a quite a long time but their social security entitlement is 
more restricted, and similar to that of temporary residents. For example, asylum seekers‟ 
social security position is completely different from that of refugees. Refugees enjoy the 
same social security treatment similarly to South African citizens and permanent residents.  
Refugees qualify for the constitutionally entrenched right to have access to social security, 
including appropriate social assistance. Refugees also qualify for other socio-economic 
rights contained in the Constitution of the Republic of South Africa, 1996.  The exclusion of 
asylum seekers occurs despite the fact they are one of the vulnerable groups of non-
citizens. Such exclusion forces asylum seekers to live under precarious conditions.  
It is fundamentally accepted that the drafters of the Constitution included the right to have 
access to social security, in order to ensure that everyone, irrespective of nationality and 
citizenship enjoys an acceptable standard of living. It is also fundamentally accepted that the 
right to have access to social security contained in section 27(1)(c) is limited by section 27(2) 
of the Constitution. Section 27(2) requires the State to take reasonable legislative measures, 
within its available resources, to achieve the progressive realisation of the right to have 
access to social security. The South African courts had on several occasions confirmed that 
the content of section 27(1)(c) is limited by section 27(2) of the Constitution and that the 
state cannot implement the right to have access to social security on demand. It had also 
been confirmed that the right to have access to social security is enforceable. This means 
the beneficiaries of this right may seek recourse from the courts of law when they are not 
satisfied about the progress relating to the implementation of the programmes relevant to the 
right to have access to social security. The right to have access to social security is also 
limited by section 36(1) of the Constitution. 
In the international arena, the right to have access to social security is recognised as the 
entitlement of everyone, but in some instances differential treatment can be made by the 
states. Such differential treatment should serve the legitimate state objective and all non-
citizens should be treated equally. 
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CHAPTER 1 
INTRODUCTION 
1.3 Definitions of Social Security 
The International Labour Organisation (ILO) defines social security as: “The protection which 
society provides for its members, through a series of public measures, against the economic 
and social distress that otherwise will be caused by the stoppage or substantial reduction of 
earning resulting from sickness, maternity, employment injury, unemployment, invalidity, old 
age and death, the provision of medical care and the provision of subsidies for families with 
children”.1 The South African law defines social security as: “The policies, which ensure that 
all people have adequate economic and social protection during unemployment, ill health, 
maternity, child rearing, disability and old age, by means of contributory and non-contributory 
schemes providing for their basic needs”.2 
It can be said that social security system in South Africa has four elements: 
 Private savings whereby people voluntarily save for unexpected contingencies such 
as disability, retirement and chronic diseases. 
 Social insurance whereby employers and employees jointly contribute towards social 
insurance schemes.The joint contributions exclude Road Accident Funds and 
Compensation Fund. In these two schemes the government is liable for contributions 
to cover road accident victims and workplace accidents. 
 Social assistance, non-contributory and income tested benefits provided by the state 
to groups such as people with disability, elderly people and unsupported parents and 
children who are unable to provide for their own minimum needs. The South African 
social assistance is in the form of social grants. 
 Social relief of distress- This is a short-term measure which is also non-contributory 
and means-tested, to tide people over a particular individual or community crisis.3 
 
1.4 Identifying gaps in the South African social security system 
South Africa is one of the Southern African Development Community (SADC) countries that 
have initiated a comprehensive overhaul of its social security system, in order to address 
exclusions and marginalisation within the system.4 But despite this initiative there are glaring 
gaps that have been identified. One of these gaps is the exclusion of asylum seekers from 
                                                          
1
 ILO introduction to social security 3. 
2
 The White Paper for Social Welfare- GN 1108 in GG of 8 August 1997, Chapter 7. 
3
 Olivier, Okpaluba, Smit and Thompson Social Security Law: General Principles (1999) 11-12. 
4
 Olivier, Smit and Kalula SocialSecurity – A Legal Analysis (2003) 1st edition 665. 
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accessing social security, although they are one of the most vulnerable groups that need to 
be granted social security benefits. My research will focus on the position of this particular 
group of non-citizens (asylum seekers) in South African social security law. 
Firstly, it appears as if the South African social security system is not consistent with the 
Constitution of the Republic of South Africa, 1996 (the Constitution). Section 27(1)(c) of the  
Constitution grants everyone the  right to have access to social security, including, if they are 
unable to support themselves and their dependants appropriate social assistance. The 
wording of section 27(1)(c) does not specifically confine the provision of social security to 
South African citizens only, but it also extends the coverage to non-citizens as well.5 
Secondly, the Constitution appears to have been extended the coverage in respect of the 
right to have access to social security to all vulnerable groups that are in need of social 
security, whether South African citizens or non-citizens.  
The exclusion of asylum seekers from the South African social security causes unbearable 
living conditions as they are forced to create their own means of living, if not assisted by 
non-governmental organisations. Asylum seekers remain in precarious conditions especially 
those who are in need of state funded social assistance. For example, they (asylum seekers) 
don‟t qualify for any of the social assistance grants that are provided in the Social Assistance 
Act,6 except social relief of distress and emergency medical treatment. Social assistance 
grants include child support grant, foster care grant, old age pension, disability grant and 
military veterans grant. Children of asylum seekers are also experiencing problems in 
accessing South African social security. This exclusion is conflicting with the rights of 
children entrenched in the Constitution. The Constitution gives every child the right to basic 
nutrition, basic health care services and social services.7 
Thirdly, it appears as if the South African social security system does not comply with 
International, Regional and International Labour Organisation instruments. For instance, the 
International Covenant on Economic, Social and Cultural Rights(ICESCR) which is the 
primary international legal instrument dealing with social security requires member states to 
recognise the right of everyone to social security, including social assistance. The Universal 
Declaration of Human Rights (UDHR) recognises social security as a human right and gives 
everyone as a member of the society the right to have access to social security, and 
entitlement to realisation through national effort and international cooperation. The 
                                                          
5
 Strydom  Essential Social Security law (2001) 1
st
 edition 251. 
6
 13 of 2004. 
7
 Section 28(1)(c ).  
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Convention on the Elimination of All Forms of Racial Discrimination prohibits the 
perpetuation of racial discrimination in policies and legislation, and refers to equality in the 
rights to unemployment benefits, housing and social security.8 The International Labour 
Organisation requires member states to afford non-citizens the same rights as citizens.9  The 
Convention on the Rights of the Child provides for the universal social security of all children 
regardless of their legal status. It gives every child the right to benefit from social security, 
including social insurance and the state is mandated to take the necessary measures to 
achieve the realisation of this right in accordance with its national law.10 
The regional law also favours social security which is inclusive of all Southern African 
Development Community citizens. For instance, the Code on Social Security gives everyone 
the right to social security.11 The Code requires member states to progressively raise their 
system of social security to a level which would include achieving the meaningful coverage 
of everyone in the region.12 The Charter of Fundamental Social Rights requires member 
states to make comprehensive provision for the harmonisation of social security throughout 
the region.13 It guarantees the protection and enforcement in the region of all the rights 
protected under international human rights law.14 
The first critical question that arises is whether the almost complete exclusion of asylum 
seekers does not constitute unfair discrimination based on citizenship and nationality? The 
second critical question is whether the South African government complies with international 
and regional standards regarding the right to have access to social security? These two 
questions are the subject of research. The focus of the research will be on the current South 
African law. The research will also focus on international human rights law including 
International Labour Organisation‟s Conventions and regional law. The chapters of my 
research will be divided as follows: chapter 2 will deal with the Constitutional Framework, 
chapter 3 will deal with International and Regional Instruments, chapters 4 and 5 will 
specifically focus on Social Assistance and Social Insurance in respect of asylum seekers.  
Chapter 6 will be the Conclusion of my research.  
 
                                                          
8
 Article 2(1)(c )(d) and 5(e). 
9
 Article 68(1) of the Social Security (Minimum Standards) Convention 102 of 1952. 
10
 Article 26. 
11
 Article 4(1). 
12
 Article 4(2). 
13
 Article 11(1)(a).  
14
 Article 3. 
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CHAPTER 2 
THE CONSTITUTIONAL FRAMEWORK 
1.2 Introduction 
The year 1996 was a turning point in South African law. The Constitution of the Republic of 
South Africa, 1996 (the Constitution), based on democratic principles and values, was finally 
introduced and signed into law by the then State President on the 10 of December 1996. For 
the first time in the history of South Africa, the Constitution in its Bill of Rights contained the 
right to have access to social security,15 the right to equality,16 and the right to human 
dignity.17 
The Constitution was elevated to be the supreme law of the Republic of South Africa, which 
it remains to this day. Law or conduct inconsistent with it [the Constitution] is invalid and the 
obligations imposed by it must be fulfilled.18 Constitutional supremacy has effectively 
replaced the old apartheid parliamentary sovereignty in terms of which Parliament could 
legislate laws which discriminated against people and allowed for serious violation of human 
rights to occur.19 
South Africa is regarded by the Constitution as a social state. This is clearly acknowledged 
in the Preamble of the Constitution which states that the Constitution as the supreme law of 
the Republic aims to heal the divisions of the past injustices and establish a society based 
on democratic values, social justice and fundamental human rights, and to improve the 
quality of life of all citizens, and free the potential of each person.20 The Constitution is 
founded on the principles of human dignity, the achievement of equality and the 
advancement of human rights and freedoms.21 It also recognises past intense suffering and 
injustices and promises a future of reconciliation and reconstruction.  
The Constitution obliges the state to respect, protect, promote and fulfilled the fundamental 
rights contained in the Bill of Rights.22 It has been confirmed in several Constitutional Court 
judgments that fundamental rights entrenched in the Constitution are justiciable. The 
justiciability of these rights implies that they are capable of being enforced in a court of law. 
In  Ex parte Chairperson of the Constitutional Assembly: in re Certification of the Constitution 
                                                          
15
 Section 27(1)( c). 
16
 Section 9. 
17
 Section 10. 
18
 Section 2 of the Constitution of the Republic of South Africa, 1996(the Constitution). 
19
 Olivier, Smit, Kalula and Mbone Introduction to social security LexisNexis Butterworths (2004) 120. 
20
 Constitution of the Republic of South Africa, 1996 (the Constitution). 
21
 Section 1(a) of the Constitution of the Republic of South Africa, 1996 (the Constitution). 
22
 Section 7(2). 
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of the Republic of South Africa,1996(First Certification judgment) it was stated that the 
inclusion of socio-economic rights may result in courts making orders which have direct 
implications for budgetary matters without compromising their justifiability.23 
Following the decision in the Certification Judgment, the court in Government of the Republic 
of South Africa v Grootboom confirmed this principle by stating that the issue of whether 
socio-economic right are justiciable, has been put beyond question by the text of the 
Constitution as interpreted in the Certification Judgment.24 The right to have access to social 
security forms part of the so-called socio-economic rights. The Bill of Rights applies to all 
laws and binds the Legislature, Executive, Judiciary and all organs of state.25 The 
Constitution compels the courts, tribunals or forums to promote the spirit, purport and object 
in the Bill of Rights when interpreting any legislation and developing common law or 
customary law.26 
 For the purpose of this chapter the focus will be on the interpretation of the right to have 
access to social security which is contained in section 27(1)(c) of the Constitution. Section 
27(1)(c) will be read together with section 27(2) as the latter was included to limit the right to 
have access to social security. Various Constitutional Court decisions will be fully 
interrogated in support of the argument that the obligations imposed on the state by section 
27(1)(c) are limited or qualified by section 27(2). The discussion will also indicate how the 
right to have access to social security is limited in terms of section 36(1) of the Constitution.   
2.2 The meaning of sections 27(1)(c) and 27(2) of the Constitution of the 
Republic of South Africa, 1996 
Section 27(1)(c) of the Constitution, gives everyone the right to have access to social 
security, including if they are unable to support themselves and their dependants, 
appropriate social assistance.27 The use of the word “access” in section 27(1)(c) means that 
the state must create conducive conditions for access to social security for people at all 
economic levels. For those who have economic means the state should permit them to 
exercise self-sufficiency while creating reasonable measures to provide social security to 
those who are regarded as vulnerable. The state is required to create measures to provide 
social assistance in the form of needs-based financial support from public funds to those 
                                                          
23
 1996 (4) SA 744 (CC) par 76 – 78. 
24
 2000 11 BCLR 1169 (CC) par 20. 
25
 Section 8(1). 
26
 Section 39(2). 
27
 Constitution of the Republic of South Africa, 1996 (the Constitution). 
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people who are unable to support themselves and their dependants. Most importantly, the 
state must allocate resources in order to fulfil the obligations imposed by section 27(1)(c).28 
Section 27(2) mandates the state to take reasonable legislative and other measures, within 
its available resources, to achieve the progressive realisation of the right to have access to 
social security.29 As already indicated above, section 27(2) was included to limit the right to 
have access to social security.30 The fact that the state is expected to take reasonable 
legislative and other measures, within its available resources, to achieve progressively the 
realisation of the right to social security implies that the state is given a certain degree of 
discretion in implementing programmes relating to social security. The formulation of section 
27(2) is similar to article 2 of the International Covenant on Economic, Social and Cultural 
Rights which states that each member state must undertake to take steps to the maximum of 
its available resources to achieve progressively the full realisation of the rights provided for 
in the covenant.31 
The underlying rational and purpose of the right to have access to social security and social 
assistance is to ensure that everyone is able to obtain an acceptable and adequate standard 
of living. For those who are unable to support themselves and their dependents social 
assistance becomes the constitutionally mandated way of ensuring an adequate standard of 
living.32  As the Constitution is founded on the principles of human dignity, the advancement 
of equality, and the advancement of human rights and freedom the state is not expected to 
legislate any law or policy that would otherwise exclude or discriminate amongst people who 
are regarded as vulnerable in the society. In Khosa v Minister of Social Development, 
Mahlaule v Minister of Social Development,33 certain sections of the Social Assistance Act,34 
were challenged in the Constitutional Court for disqualifying persons who were permanent 
residents in South Africa from receiving certain welfare grants.  
The applicants were Mozambican nationals who had lived in South Africa since 1980 and 
had eventually acquired permanent resident status in South Africa. It was contended that 
these provisions infringed the right of everyone to have access to social assistance in terms 
of section 27(1)(c) and the right against unfair discrimination provided for in section 9(3).35 
The court noted that it was necessary for the state to differentiate between people and 
                                                          
28
 Currie and De Waal The Constitutional and Administrative Law  Juta& Co (2001) 399-400. 
29
 Constitution of the Republic of South Africa, 1996 (the Constitution) 
30
 Constitution of the Republic of South Africa, 1996 ( the Constitution) 
31
 Article 2 of the United Nations International Covenant on Economic, Social and Cultural Rights. 
32
 Olivier Introduction to Social Security 137. 
33
 2004 (4) SA 505 (CC). 
34
 59 of 1992. 
35
 Constitution of the Republic of South Africa, 1996 ( the Constitution). 
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groups of people in order to allocate rights, duties, immunities, privileges, benefits or even 
disadvantages and to provide efficient and effective delivery of social services. But these 
classifications must satisfy the requirement of reasonableness as provided in section 27(2).36 
According to Khosa‟s case when considering whether the exclusion is reasonable it is 
necessary to have regard to the purpose served by social security, the impact of the 
exclusion on permanent residents and the relevance of the citizenship requirement to that 
purpose. The court found that other intersecting rights such as the right to equality 
entrenched in section 9 of the Constitution were directly implicated.37 The court further held 
that the Constitution vested the right to social security to everyone and the exclusion of 
permanent residents from the scheme of social security by these provisions limited their 
rights in a manner that affected their rights to dignity and equality.38 In Mashavha v President 
of the Republic of South Africa,39 the court held that social assistance is an area of 
governmental responsibility very closely related to human dignity.40 
It is important to note that the state may be able to argue that it cannot provide socio- 
economic rights to everyone due to resource constraints. In such circumstances the state 
may prioritise amongst various groups and exclude others and such prioritisation and 
exclusion must be in line with the Bill of Rights.41 
The decision in Khosa‟s case raised an important issue of inter-relationship between the 
right to equality entrenched in section 9 of the Constitution and socio-economic rights. It 
illustrates the role of equality in measuring the state actions in relation to socio-economic 
rights.42 The Constitution is clearly and unambiguously undertaking to develop a 
comprehensive social security system based on the right to have access to social security 
and financial viability. It affirms the universal right to social security including appropriate 
social assistance for those who are unable to support themselves and their dependants. In 
this instance all state organs are obliged to realise the right to have access to social 
security.43 In a practical scenario, all state departments are required to implement what is 
commonly known as “services on wheels”. In services on wheels the departments render 
services such as processing of birth certificates for children in order to qualify for child 
support grants (CSGs), processing of identity documents, registration for social welfare 
                                                          
36
 Khosa v Minister of Social Development, Mahlaule v Minister of Social Development par 53. 
37
 Khosa v Minister of Social Development, Mahlaule v Minister of Social Development par 49. 
38
 Khosa v Minister of Social Development, Mahlaule v Minister of Social Development par 85. 
39
 2005 (2) SA 476 (CC).  
40
 Mashavha v President of the Republic of South Africa par 51. 
41
 Liebenberg Socio – Economic Rights – Adjudication under a Transformative Constitution Juta & Co, Ltd (2010) 
211. 
42
 Liebenberg  Socio – Economic Rights – Adjudication under a Transformative Constitution   210. 
43
 Olivier Introduction to social security 119. 
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grants and health care services. The comprehensiveness of the right to have access to 
social security is also confirmed by the 1997 White Paper for Social Welfare. “The White 
Paper states that comprehensive social security is a general long term objective which is 
supported by the collective potential of existing social and developmental programmes. It 
also states that such objective should be supported by a well-informed public which is 
economically viable in a country which has active labour market policies at work for all. It 
further acknowledges that not all people will be able to have formal employment and if the 
goal to achieve formal employment cannot be met social security assistance should be a 
reliable and accessible provider of last resort. An integrated and comprehensive social 
security is needed to give effect to the constitutional right to have access to social 
security”.44 
The Constitution further obliges the state to make sure that universal access to social 
security through reasonable legislative and other measures is put in place. The realisation of 
the right to social security is measured by three elements, such as the progressive 
realisation of the right, the taking of reasonable measures and the availability of resources. 
The availability of resources could be a factor in assessing whether the state has taken 
reasonable measures. However, the unavailability of resources could be a reasonable 
justification on the part of the state in relation to the insufficient progress in achieving the full 
realisation of the right to have access to social security.45 The state is not expected to do 
more than what the available resources permit. The obligation imposed on the state is 
governed by the available resources.  
As already stated above, the right to have access to social security forms part of the so-
called socio-economic rights. These rights are inter-related, inter-dependent and indivisible 
and they are of equal significance for human dignity.46 This means that for social security 
rights to be implemented there must be other rights that must also be put in place. The inter-
relatedness of these rights was particularly emphasised by the Constitutional Court in the 
case of Grootboom, where it was held that realising a particular socio-economic right such 
as the right to have access to housing would require that other elements which sometimes 
forms the basis of the socio-economic rights, such as the right to access land must be put in 
place. These rights are mutually supportive and have a significant impact on human dignity 
and better quality of life. Affording socio–economic rights to all people enables them to enjoy 
the other rights that are entrenched in chapter 2 of the Constitution. The realisation of these 
                                                          
44
 White Paper for Social Welfare 1997 par 45. 
45
 Olivier Introduction to social security  124. 
46
 Guideline 4 “The Maastricht Guidelines.”  
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rights is also significant to the advancement of race and gender equality and evolution of a 
society in which men and women are equally able to achieve their full potential.47 
2.3 Limitation of the right to social security: 
2.3.1 Internal Limitations (Qualifiers) 
The alleged breaches of the positive duties imposed by section 27(1)(c) is evaluated by the 
criteria specified in section 27(2). Section 27(2) plays a vital role in defining the content, the 
scope of the rights in question and the grounds on which the state may attempt to justify its 
failure to provide access to the right to have access to social security.48  In Minister of Health 
v Treatment Action Campaign, the court held that section 27(1)(c) does not give rise to a 
self-standing and independent positive right enforceable irrespective of the considerations 
mentioned in section 27(2).  According to the court sections 27(1)(c) and 27(2) must be read 
together as defining the scope of the positive rights that everyone has and the corresponding 
obligations on the state to respect, protect, promote and fulfil such rights.49 
Section 27(2) implies that the claimants of the right to have access to social security may 
argue that the state has failed to comply with its constitutional duty to sufficiently progress 
towards the realisation of the rights or that it has failed to make the best use of its available 
resources. At the same time the state may in its defence argue that its failure to provide the 
relevant services to the claimants is reasonable given its overall shortage of resources or 
taking into account the latitude of time afforded by the concept of “progressive realisation”. 
Section 27(2) serves as an internal limitation on the content of section 27(1)(c) and the ambit 
of section 27(1)(c) right cannot be determined without making a reference to the 
reasonableness of the measures adopted by the state to fulfil its obligation towards the 
realisation of the right entrenched in section 27(1)(c).50 The impact of section 27(2) in limiting 
the right to have access to social security is discussed below under the so-called internal 
limitations or qualifiers: 
I. Reasonable legislative and other measures 
The broader formulation of “reasonable legislative and other measures” implies that the state 
should be given a margin of discretion with regard to the choice of means through which it 
seeks to fulfill the right to have access to social security.51 The Constitutional Court 
                                                          
47
 Government of the Republic of South Africa v Grootboom par 23.  
48
 Liebenberg Socio –Economic Rights –Adjudication under a Transformative Constitution 199. 
49
 Minster of Health v Treatment Action Campaign 2002 BCLR 1033 (CC) par 39. 
50
 Khosa v Minister of Social Development, Mahlaule v Minister of Social Development par 43. 
51
 Sandra Liebenberg  Revision Service 3 199 41-38. 
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confirmed in the Grootboom case the principled, non-interventionist approach on the part of 
the court as long as measures adopted are reasonable, both in their conception and their 
implementation particularly as far as the programmes that are in place are concerned.52  The 
key question for the Constitutional Court was whether the measures taken by the state to 
realise housing rights under section 26 were reasonable.53 A court considering 
reasonableness will not enquire whether other more desirable or favorable measures could 
have been adopted or whether public money could have been better spent. The question 
would be whether the measures that have been adopted are reasonable. A wide range of 
possible measures could be adopted by the state to meet its obligations. Many of these 
measures would meet the requirement of reasonableness. Once it is clear that the measures 
are reasonable then the requirement of reasonableness is met.54 
 
The court emphasised that, what is key to the justifiability of the socio-economic rights in the 
1996 Constitution is the standard of reasonableness. The suggestion of the United Nations 
Committee on Economic, Social and Cultural Rights [CESCR] that if the state is a 
developing country or is facing economic difficulties such state should at least realise the so-
called “minimum core obligations” was rejected in the Grootboom case. Instead the court 
found that the issue of minimum core obligations was inapplicable in the South African 
context and the requirement of reasonableness of the measures which could be evaluated 
by the court was adopted.55 
 
The approach in Grootboom case was subsequently adopted in Treatment Action Campaign 
case, where it was held that the purposive reading of the socio-economic rights contained in 
sections 26(1) and 27(1) cannot be interpreted as giving everyone the right to demand that 
minimum core obligations be provided to them immediately.56 According to the court in the 
Treatment Action Campaign judgment the state can only be expected to act reasonably so 
as to provide access to socio-economic rights contained in sections 26(1) and 27(1) of the 
Constitution in a progressive manner. Although the state is given a margin of discretion in 
deciding how to fulfill the socio-economic rights, the reasonableness of the measures that 
the state adopts can be evaluated by the court.57 The court further emphasised that 
reasonable measures must not ignore those who need urgent attention and whose ability to 
                                                          
52
 Olivier Social Security: Legal Analysis  LexisNexis Butterworths (2003)71, Government of the Republic ofSouth 
Africa v Grootboom supra par 42. 
53
 Government of the Republic of South Africa v Grootboom par 33. 
54
 Government of the Republic of South Africa v Grootboom   par 41. 
55
 Government of the Republic of South Africa v Grootboom par 33. 
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enjoy all the rights is most in danger in achieving the realisation of the right.58 In its 
interrogation of sections 26(1) and 27(1) of the Constitution the court in Treatment Action 
Campaign agreed with the judgment of Soobramoney v Minister of Health( KwaZulu Natal),59 
and Grootboom cases that the two sections are limited by sections 26(2) and 27(2) 
respectively. According to the court sections 26(1) and 27(1) must be interpreted as 
imposing two positive obligations on the state. The first obligation is to give effect to the 
sections 26(1) and 27(1) rights and the second obligation in sections 26(2) and 27(2) is to 
act progressively through reasonable legislative and other measures within the state‟s 
available resources.60 Yacoob J in Grootboom: 
“ Emphasised that section 26 does not expect more of the state than is achievable within the available 
resources,
61
 and does not give an entitlement to claim the right to shelter immediately upon 
demand,
62
 and the state is equally not obliged to go beyond available resources or to realise the 
rights immediately”.
63
 
 
The requirement of reasonableness can be evaluated both at the level of a legislative 
programme and its implementation.64 The state is obliged to act in order to achieve the 
required result and the legislative measures are to be supported by appropriate, well-
directed policies and programmes implemented by the national executive. These policies 
and programmes must be reasonable both in their conception and their implementation. It 
should be noted that the formulation of programmes is the first stage in realising the state‟s 
obligations and these programmes must be reasonably implemented. A reasonable 
programme which is not implemented reasonably will not be said to have complied with the 
obligations of the state.65 
 
It is clear from the judgment of the Grootboom case that the court placed its emphases on 
the requirement of reasonableness. However, in the Soobramoney judgment,66 the court did 
not mention the requirement of reasonableness; instead it adopted the rationality approach 
and bona fides as the appropriate yard-sticks.67 In this case the court emphasised that it 
would be slow to interfere with rational decisions taken in good faith by the political organs 
and medical authorities whose responsibility is to deal with such matters.68 In its 
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interpretation of section 27(2) the court said that the rights guaranteed in the Constitution are 
not absolute and may be limited. According to the court these rights are limited by the words 
employed in section 27(2): the taking of reasonable legislative and other measures, within its 
available resources, to achieve the progressive realization of the right at play. The court 
further opined that the limitation emanates from the scarce resources.69 
 
In the recent case of Mazibuko v City of Johannesburg,70 the first issue to be decided by the 
Constitutional Court was whether the City of Johannesburg‟s policy in relation to the supply 
of free basic water and particularly its decision to supply 6 kilolitres of free water per month 
to every accountholder in the city was not in conflict with section 27(1)(b) of the Constitution 
or section 11 of the Water Services Act. The second issues was whether the installation of 
pre-paid water meters by the City of Johannesburg (first respondent) and Johannesburg 
Water (Pty (Ltd)( second respondent) was lawful.71 The court adopted the requirement of 
reasonableness as it was established in Grootboom and Treatment Action Campaign cases.  
 
The court confirmed its own jurisprudence that the obligation imposed on the state by 
section 27 of the Constitution is an obligation to take reasonable legislative and other 
measures to ensure the progressive realisation of the right within its available resources.72 
The court again did not accept the argument that section 27 contains minimum core 
obligations. According to the court such argument failed for reasons forwarded in Grootboom 
and Treatment Action Campaign cases.73 Consequently, the court rejected the applicant‟s 
prayer that it should set 50 litres of water per person per day as the content of section 
27(1)(b).74 The fact that the state is obliged to take steps in a progressive manner in order to 
realise the right recognises that the right of access to sufficient water cannot be achieved 
immediately.75 The Constitution entrenched socio-economic rights in order to ensure that the 
state continued to take reasonable legislative and other measures to progressively realise 
the achievement of the basic necessities of life. Therefore, the state could not be expected 
to furnish citizens immediately with all the basic necessities of life. All that is needed is for 
the citizens to demand reasonable and progressive actions from the state for the enjoyment 
of the basic necessities of life.76 After considering all the arguments and relevant factors the 
court held that the City‟s policy was within the limits of the requirement of reasonableness 
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and not in conflict with section 27 of the Constitution or national legislation (Water Services 
Act).77 
 
II. Progressive realisation  
The positive obligation of the socio-economic rights is further qualified by the use of the 
phrase employed in section 27(2) obliging the state to take only those steps within its 
available resources to achieve the progressive realisation of the right.78 In the Soobramoney 
judgment the Constitutional Court clarified the meaning of this qualification by holding that 
the obligations imposed on the state by sections 26 and 27 with regard to the right to have 
access to housing, health care, food, water and social security are dependent on the 
availability of resources and the rights themselves are limited by reason of lack of 
resources.79 According to this judgment the socio-economic rights are realised progressively 
or over a period of time. But this does not mean that the progressive realisation of the rights 
can change the obligation of the state to act within its available resources and take other 
steps as soon as possible to progressively achieve the realisation of the rights in question.80 
The burden is on the state to show that it has made the necessary progress towards the 
realisation of the rights.81 
 
In Grootboom,82 the court approved the interpretation given by the United Nations 
Committee on Economic, Social and Cultural Rights on the meaning of article 2(1) of the 
International Covenant on Economic, Social and Cultural Rights by stressing that the 
requirement of “progressive realisation” imposes obligations on the state to move as 
expeditiously as possible towards the goal. According to the Committee any retrogressive 
measures would require the most careful consideration and would need to be fully justified to 
the totality of the rights provided for in the Covenant and in the context of the full use of the 
maximum of available resources.83 It should be noted that the ultimate goal of the Covenant 
is the full realisation of the rights. The fact that such full realisation is subject to the condition 
of progressiveness is merely a recognition of the fact that full realisation of all socio-
economic rights cannot be achieve within a short space of time.84 In Grootboom, the court 
held that the term “progressive realisation” shows that the rights at play cannot be realised 
immediately. The goal of the Constitution is that the basic needs of the society be effectively 
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achieved and the requirement of progressive realisation means that the state must take 
steps to achieve this goal.85 The court further stated that accessibility should be 
progressively facilitated: legal, administrative, operational and the financial problems should 
be identified and if possible be lowered over-time.  
 
The state is under obligation to formulate and develop policies, comprehensive plans and 
realistic programmes as to how, when and by what means the fundamental right at play will 
be given effect to in a progressive manner. Without realistic programmes and policies it 
cannot be said that the state has a sufficient comprehensive plan to realise the right to social 
security. In Grootboom the government was found to have lacked a sufficient comprehensive 
plan since it was declared that the government failed to comply with its constitutional duty.86 
 
In Treatment Action Campaign, the government policy on HIV/ AIDS was found to have 
failed to comply with the constitutional standards in that it excluded those who could 
reasonable be included in a treatment which could combat mother-to-child transmission of 
HIV/ AIDS.87 But the court warned that not everyone could access such treatment as the 
government has to realise progressively the achievement of such goal within the powers of 
its available resources.88 The court held that sections 27(1)(c) and 27(2) of the Constitution 
obliges the state to devise and implement within its available resources a comprehensive 
and coordinated programme to realise progressively the rights of pregnant women and their 
new–born children to have access to health services to fight mother–to-child transmission of 
HIV/AIDS.89 
 
III. Within the available resources  
Socio-economic rights are further limited by the qualification that they are only available 
when the state resources permit. In the absence of resources, failure of the state to address 
the socio-economic rights cannot be regarded as a violation of the rights in question. But 
when the resources become available the state cannot justify its deviation from addressing 
socio-economic rights and such deviation can be interpreted as violating the rights in 
question. When there are more available resources the state is expected to deliver more 
services to the needy and vulnerable groups.90 It should be noted that it is within the ambit of 
the law for the state to unpack its use of resources to the general public so as to take 
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informed and rational decisions and to prioritise which programmes should come first and 
which ones should be deferred or struck off the budget.  In Soobramoney the issue before 
the court was whether the Kwazulu-Natal state hospital should provide life saving dialysis 
machines to maintain and keep alive patients who are in a chronically ill condition and whose 
illness was irreversible. The court held that it would be slow to interfere with rational 
decisions taken in good faith by the political organs and medical authorities whose 
responsibility it is to deal with such matters.91 In terms of the International Covenant on 
Economic, Social and Cultural Rights this qualification (available resources) is understood to 
have granted the state the power to exercise a margin of discretion in selecting means of 
achieving socio-economic rights. The margin of discretion does not entitle the state to do 
whatever it likes in determining whether and how to implement socio-economic rights. It is 
therefore, important to note that the resource scarcity does not relieve the state of its 
obligations in terms of the Covenant.92 
 
The Constitutional Court in Grootboom referred to the interpretation that was adopted in the 
Soobramoney judgment with regard to the meaning of the phrase “available resources” 
where it held that what is apparent from the provisions of sections 26 and 27 is that the 
obligations imposed on the state and the corresponding rights are limited by the lack of 
resources. The court further continued and held that the unavailability of resources is an 
indication that these obligations cannot be capable of being fulfilled.93 The Soobramoney 
judgment placed emphasis on the fact that limited resources may justify the prioritisation of 
the larger needs of the society rather focusing on specific individual cases.94 This judgment 
was influentially to that of Grootboom where the court stressed that there is balance between 
goal and means and measures should be evaluated in order to attain goal expeditiously and 
effectively, but the availability of resources is an important factor in determining what is 
reasonable.95 
 
2.3.2 External limitations 
Section 7(3) of the Constitution provides that the rights in the Bill of Rights are subject to the 
limitations contained in or referred to in section 36(1) or elsewhere in the Bill of Rights.96  It is 
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vitally important to establish the extent of the limitations of the right to social security. In the 
case of Sv Zuma it was held that the constitutional analysis contained two phases.97 In the 
first phase an applicant must establish that there was an infringement of the duty to respect, 
protect, promote, and fulfil the rights in the Bill of Rights. In the second phase the respondent 
in rebuttal of the applicant‟s version must establish that the infringement was justifiable and 
that the right in question was legitimately restricted in terms of the general limitation clause 
contained in section 36(1) of the Bill of Rights. If the state does not provide evidence to the 
court‟s satisfaction it runs the risk of failing to persuade the court that the limitation is 
reasonable and justifiable. 
 Section 36(1) provides that the rights in the Bill of Rights may be limited only in terms of the 
law of general application to the extent that the limitation is reasonable and justifiable in an 
open and democratic society based on human dignity, equality and freedom.98  In order to 
determine whether a limitation is reasonable and justifiable the court must consider all the 
relevant factors such as: 
a) The nature of the right, 
b) The importance of the purpose of the limitation, 
c) The nature and extent of the limitation, 
d) The relationship between the limitation and its purpose, and  
e) Less restrictive means to achieve the purpose.99 
It should be noted that a precondition for invoking the general limitation clause is the 
existence of the law of general application. This incorporates all forms of legislation including 
common and customary law. However, policies, practices and programmes do not form part 
of the laws of general application. With regard to socio-economic rights cases which usually 
involve challenges to the state‟s failure to adopt the necessary laws or adopt comprehensive 
programmes, the state will not be able to rely on the general limitation clause should it be 
found that the relevant right has been infringed.  
2.3.3 Conclusion 
As already alluded to above, section 27(2) was created to limit the right to have access to 
social security. Section 27(2) requires the state to take reasonable legislative and other 
measures, within its available resources, to achieve the progressive realisation of socio-
economic rights. Although the state is given a margin of discretion in deciding how it is to go 
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about fulfilling the socio-economic rights, the reasonableness of the measures that it adopts 
can be evaluated by the courts. In the Grootboom case the court held that the 
reasonableness requires the design, adoption and implementation of measures to realise 
socio-economic rights that do not exclude those individuals that are most in need of the 
protection of those rights.100 The legislature and the executive are under a legal obligation to 
ensure that measures they adopt are reasonable. In Khosa’s judgment the court held that 
section 27(2) exists as an internal limitation on the content of section 27(1)(c) and the ambit 
of the right cannot be determined without reference to the reasonableness of the measures 
adopted to fulfill the state obligation.101 
 
Section 27(2) also obliges the state to take only those steps “within its available resources” 
to progressively realise the right to have access to social security. In the Soobramoney 
judgment the court emphsised that the obligations imposed on the state by sections 26 and 
27 depends upon the availability of resources and that the corresponding rights are limited 
by reason of the lack of resources. The Constitutional Court further emphasised that the 
applicant‟s demand to receive dialysis treatment at a state hospital did not fall within the 
scope of emergency medical treatment in section 27(3) as it did not constitute an urgent 
remedial intervention.102 The state is obliged to show that it is making progress towards the 
full realisation of the socio-economic rights.103 Socio-economic rights are available only if the 
state resources permit. If the state resources don‟t permit, the failure of the state to address 
socio-economic rights is therefore justified. However, when the resources become available 
the state‟s failure to fulfill socio-economic rights cannot be justified. 
 
The limitations contained in section 27(2) illustrate that the word “everyone” in section 
27(1)(c) cannot be interpreted as giving all people the right to have access to social security. 
In Khosa’s judgment the court distinguished between non-citizens in South Africa whose 
immigration is supported by sponsors and those who acquired permanent residence status 
without having any sponsored immigration.104 The court further held that it can be 
reasonable to exclude non-citizens such as visitors and illegal immigrants who have tenuous 
link with South Africa.105 
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CHAPTER 3 
INTERNATIONAL AND REGIONAL INSTRUMENTS 
 3.1 Introduction    
According to international human rights law all persons enjoy fundamental rights because of 
their humanity. The general principle is that international human rights law requires non- 
citizens to be afforded the same treatment which is afforded to citizens of the host country. 
This implies that international human law applies to all vulnerable groups that need 
assistance when they are faced with circumstances beyond their control. However, 
exceptions to this general principle may be made, only if they are to serve a legitimate state 
objective and are proportional to the achievement of that objective.106 
The fact that South Africa is a signatory to several international instruments applicable to 
social security rights places the South African government under international obligation to 
comply with the duties and responsibilities placed on member states. This obligation is 
confirmed by 39(1)(b) of the Constitution,107 which compels  those bodies (courts, tribunals 
and forums) which are entrusted with the interpretation of the fundamental right to have  
access to social security and other social security-related fundamental rights to consider 
international law when interpreting the Bill of Rights. This international law-friendly approach 
is confirmed by section 233, which obliges the South African Courts to prefer any reasonable 
interpretation of the legislation that is consistent with international law over any alternative 
interpretation that is not consistent with international law.108 
South Africa is also a member of the African bodies such as Southern African Development 
Community and African Union. These bodies followed the footsteps of the international law 
in formulating their own instruments dealing with the right to have access to social security. 
For the purpose of this chapter the focus will be on the international and regional instruments 
relevant to the right to have access to social security. 
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3. 2 INTERNATIONAL INSTRUMENTS 
3. 2. 1 The Universal Declaration of Human Rights   
The Universal Declaration of Human Rights was adopted and proclaimed by United Nations 
General Assembly resolution 217A(iii) on the 10 December 1948.109 As already alluded to 
above, the Universal Declaration of Human Rights recognises social security as a human 
right. It gives everyone as a member of society the right to social security, and the 
entitlement to realisation through national effort and international co-operation, and in 
accordance with the organisation and resources of each state, of the economic, social and 
cultural rights indispensable for his or her dignity and the free development of his or her 
personality.110 It further caters for other areas covered by the concept of social security. For 
instance, it gives everyone the right to a standard of living sufficient for his or her health and 
wellbeing of himself or herself and his or her family, including food, clothing, housing, 
medical care and necessary social services, and the right to social security in the event of 
unemployment, sickness, disability, widowhood, old age or other lack of livelihood in 
circumstances beyond his control.111 
It prohibits any form of discrimination based on political, jurisdictional or international status 
of the country or territory to which a person belongs, whether it is an independent trust, non-
self-governing or any other limitation of sovereignty.112 It further affords everyone the right to 
be recognised everywhere as a person before the law.113 The main purpose of the Universal 
Declaration of Human Rights is to provide a common understanding of human rights. By 
adopting the Universal Declaration of Human Rights the States pledged themselves to 
achieve, in co-operation with the United Nations, the promotion of universal respect for and 
observance of human rights and fundamental freedoms.114 
3.2.2 The International Covenant on Economic, Cultural and Social Rights 
(1976) 
On 3 October 1994 South Africa signed the International Covenant on Economic, Social and 
Cultural Rights but has not yet ratified it. While South Africa has not yet ratified this 
Covenant but it is significant to do so because of the close similarities between the relevant 
provisions on socio-economic rights both in the Bill of Rights and the Covenant. It is the 
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primary international instrument that universally regulates social security rights.115 It views 
social security as centrally significant in guaranteeing human dignity and equality of all 
persons, when they are faced with circumstances that deprive them of fully realising the right 
to social security. 
It consists of the right to access and maintain benefits, whether in cash or in kind without 
discrimination so as to secure protection emanating from lack of work-related income caused 
by sickness, old age, or death of a family member, disability, maternity, employment injuries, 
unemployment, and unaffordable access to health care and insufficient family support. 
Social security is also recognised by the Covenant as playing a significant role in eradicating 
and elevating poverty, preventing social exclusion and promoting social inclusion.116 The 
Covenant contains significant legal provisions which establish economic, social and cultural 
rights. It recognises both private and public components of the right to social security.117 
 It also recognises the right to work and calls upon member states to take steps to achieve 
this right through technical training and guidance, policies and programmes.118 Article 9 of 
the Covenant entrenches the right to social security including social assistance. It is 
important to note that the interpretation of economic and social rights under the Covenant 
confirms their application to non-nationals, particularly the vulnerable groups such as 
refugees and asylum seekers.  
All the rights contained in the Covenant including the right to social security are monitored 
and enforced by the Committee on Economic, Social and Cultural Rights through its General 
Comments. General Comments are not legal binding but they constitute a significant 
interpretative guide. The Committee imposes various obligations on member states in order 
to protect the right to social security entrenched in article 9 of the Covenant. In terms of the 
Covenant, the obligations in respect of the right to social security are progressive in nature 
and not of immediate application. It [the Covenant] calls upon each member state, to take 
steps individually and through international assistance and co-operation, to the maximum of 
its available resources, with a view to progressively achieve the full realisation of the right to 
social security by all appropriate means including the adoption of legislative, administrative, 
judicial, economic, social and education measures which are consistent with the nature of 
the rights in order to fulfil their obligation under the Covenant.119 This obligation implies that 
member states should align their programmes, policies and projects with the requirements of 
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the Covenant. However, although this obligation is progressive in nature the Committee  has 
emphasised that each member state must satisfy the rights contained in the Covenant at 
least to a basic level of enjoyment unless such member state can demonstrate that it does 
not have sufficient resources to fulfil such a minimum obligation.120 The Committee further 
emphasised that in times of severe resource constraints vulnerable members of society 
should be protected.121 The Committee has interpreted the phrase “progressive realisation” 
to mean that member states must move as effectively and expeditiously as possible to 
achieve their ultimate goal.  
The Committee has also noted that the phrase should not be misinterpreted so as to deprive 
the obligation of all meaningful content. It has further expressed that any deliberate 
retrogressive measures should be fully justified by reference to the totality of the rights 
provided for in the Covenant and in the context of the full use of the maximum available 
resources.122 Developing countries with due regard to human rights and their national 
economies are given a margin of discretion to determine the extent to which they would 
guarantee economic rights to non-citizens (particularly refugees and asylum seekers.123 
Member states are further obliged to provide equal treatment in relation to the right to social 
security. This obligation is not progressive in nature but it must be implemented by the states 
with immediate effect. The Committee considers the prohibition of non–discrimination 
clauses to be implemented with immediate effect. Member states are required to outlaw any 
form of discrimination based on the ground of race, colour, sex, age, language, religion, 
political or other opinion, nationality, social origin, property, birth, physical or mental 
disability, health status (including HIV & AIDS), sexual orientation and civil, political, social or 
other status which has the potential of impairing equal enjoyment of the right to social 
security.124 
The states are further required to remove de facto discrimination based on prohibited 
grounds where individuals are unable to access adequate social security. Legislation, 
policies, programmes, and allocation of resources should feature the requirements of the 
right to social security for all members of society and restrictions on accessing social security 
schemes or benefits should be reviewed in order to eradicate institutionalised discrimination 
with particular emphasis to those individuals or groups who are traditionally unable to 
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exercise their right to social security.125 Individuals or groups that are referred to include 
women, the unemployed, workers insufficiently protected by social security, persons working 
in the informal economy, sick, or injured workers, people with disability, old age persons, 
children, adult dependants, domestic workers, homeworkers, minority groups, refugees, 
asylum seekers, internal displaced persons, returnees, non-nationals, prisoners and 
detainees.126 With regard to asylum seekers, refugees, stateless and other disadvantaged 
and marginalised groups the Covenant requires member states to afford these groups equal 
treatment in accessing non-contributory social security schemes, including reasonable 
access to health care and family support not inconsistent with international standards.127 
The Covenant obliges member states to protect the right to social security by refraining from 
interfering whether directly or indirectly with the enjoyment of this right. They are prohibited 
to engage in any practice or activity which has the potential of hindering equal access to 
adequate social security.128 They are also encouraged to prevent third parties from 
interfering in any way with the enjoyment of the right to social security. In order to achieve 
this obligation the states are required to formulate effective legislative and other measures to 
prevent third parties from denying equal access to social security schemes operated by them 
(third parties). If social security schemes are operated by third parties the states are further 
encouraged to retain the responsibility of monitoring the national social security schemes 
and ensuring that private actors do not compromise equal, adequate, affordable and 
accessible social security.129 The Covenant further obliges member states to adopt the 
necessary measures which include the implementation of social security schemes directed 
towards the realisation of the right to social security. The obligation of this nature includes 
facilitation of positive measures to assist individuals and communities to enjoy the right to 
social security. The obligation further includes sufficient recognition of the right to social 
security within the national political and legal systems so as to adopt a national social 
security strategic plan. 
The states are also obliged to promote social security by ensuring that there is appropriate 
education and public awareness concerning access to social security schemes particularly in 
rural areas and under-developed urban areas. The states are further obliged to provide 
social security when individuals are unable to realise this right themselves within the existing 
social security system which covers disadvantaged and marginalised groups. In this regard 
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the states must create low-cost and alternative schemes to cover those who are unable to 
access social security.130 
The Covenant requires member states to recognise the essential role of international 
cooperation and assistance and takes joint and separate action to achieve the full realisation 
of the rights entrenched in the Covenant including the right to social security.131 The 
Covenant calls upon member states to comply with international obligations in respect of the 
right to social security and respect the enjoyment of this right by refraining from actions that 
negatively affect the enjoyment of the right to social security in other countries.132  It should 
be noted that member states are required to provide extraterritorially protection in relation to 
social security by preventing their own citizens and other national entities from violating the 
right to social security in other countries.   
In the event that member states take steps to influence third parties within their jurisdiction to 
respect the right to social security, through legal and political means, such steps should 
comply with the Charter of the United Nations and applicable international law.133 The 
Covenant further calls upon the states to facilitate the realisation of the right to social 
security in other countries through the provision of economic and technical assistance. This 
responsibility depends on the availability of resources. International assistance should be 
provided in a manner which is in line with the Covenant and other international human rights 
standards. The states which are economically viable have a special responsibility to assist 
the developing countries in this regard.134  Member states are obliged to ensure that the right 
to social security is given a particular attention in international agreements and consider the 
development of legal instruments. According to the Committee the states have the 
responsibility of establishing reciprocal bilateral and multilateral international agreements or 
other instruments for coordination and harmonisation of contributory social security schemes 
for migrant workers. Migrant workers who are temporarily working in another member states 
should be covered by the social security schemes of their home countries.  
When concluding and implementing international and regional agreements the states are 
required to ensure that these agreements do not negatively impact upon the right to social 
security. With regard to the agreements relating to trade liberalisation the Covenant states 
that these agreements should not restrict the capacity of the states to ensure the full 
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realisation of the right to social security.135  Member states are further obliged to ensure that 
their actions as members of the international organisations take due consideration of the 
right to social security. Those (member states) that are members of the international 
financial institutions such as International Monetary Fund, World Bank, and regional 
development banks, should take steps to ensure that the right to social security is 
considered in their lending policies, credit agreements and other international measures.  
The states should also ensure that policies and practices of international and regional 
institutions, particularly those that concern their role in structural adjustment and in the 
design and implementation of social security systems promote and do not negatively 
interfere with the right to social security.136 It should also be noted that the states are 
considered to have been violating the provisions of the Covenant if they are deliberately 
adopting measures which are not compatible with their core obligations. 
 Such incompatibility emanates from the formal repeal or suspension of legislation or policy 
necessary for the continued enjoyment of the right to social security, active support for 
measures adopted by third parties which are inconsistent with the right to social security and 
the establishment of different eligibility conditions for social assistance benefits for 
disadvantaged and marginalised groups.137 The states are also expected to take appropriate 
steps towards the full realisation of the right to social security by enforcing relevant laws or 
policies designed to implement the right to social security.138 
3.2.3 The Convention on the Rights of the Child           
The Convention on the Rights of the Child [CRC] was adopted by the United Nations 
General Assembly in 1989 and it came into operation in 1990. The South African 
government signed and ratified this Convention in 1995.139 The ratification of the Convention 
by South African government places the South African courts and other adjudicating forums 
under international obligation to comply with the duties imposed on member states. The 
Convention contains a set of rights and freedoms which are universally enjoyed by all 
children.  
It incorporates civil and political rights as well a wide range of social, economic and cultural 
rights. These rights include the right to health, education, protection from abuse and neglect, 
equality, and the right not to be discriminated, survival and development, privacy, social 
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security and an adequate of standard of living.140 It defines a “child” as any person under the 
age of 18 years unless a particular national law set an earlier age for the attainment of 
majority status.141 It recognises that in all countries in the world there are children that are 
living in precarious conditions and such children need special consideration.142 
 Article 2 requires the states to respect and ensure that each child within their respective 
jurisdictions enjoys the rights contained in the Convention without any form of discrimination. 
The Convention obliges member states to take measures to the maximum extent of their 
available resources and where needed within the framework of international cooperation so 
as to implement economic, social and cultural rights of the child.143 It also calls upon member 
states to recognise for every child the right to benefit from social security, including social 
insurance and to take the necessary measures to achieve the full realisation of this right in 
accordance with their national laws. When recognising children‟s right to social security, 
member states should take into consideration the resources and the circumstances of the 
child and persons having responsibility for the maintenance of the child.144 The 
implementation of the provisions of the Convention is monitored by the Committee on the 
Rights of the Child.  
The Committee encourages member states to continue and strengthen their efforts to 
integrate the right to non-discrimination entrenched in article 2 of the Convention in all 
relevant legislation. Member states are also encouraged to ensure that the right to non-
discrimination is effectively applied in all political, judicial, and administrative decisions and in 
projects, programmes and services which have an impact on all children, including non-
citizen children and children belonging to minority groups.145 The Committee recommends 
that member states should develop comprehensive and well-coordinated policies in order to 
address the developing phenomenon of immigration, including public information campaigns 
to discourage racially motivated acts.146 The Committee further calls upon the states to take 
effective measures to address discriminatory attitudes particularly towards non-citizen 
children and ensure that their legislation is in compliance with article 2 of the Convention. 
With regard to asylum seekers who are children, the Convention provides important 
guidance for designing and implementing reception policies under the best interest principle. 
Member states are required to guarantee special protection and care to child asylum 
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seekers in relation to their special needs. Such children should not be subjected to any form 
of discrimination in the enjoyment of economic, social and cultural rights such as access to 
education, health care and social services.147  Furthermore, the states should guarantee the 
full economic, social and cultural rights of all non-citizens children in detention without 
discrimination, especially the right to education and ensure their right to integration into 
society.148 
3.2.4 Convention on the Elimination of All Forms of Discrimination against 
Women 
In 1993 the South African Parliament adopted the General Law Fourth Amendment Act to 
remove all discriminatory policies so as to pave the way for the ratification of the Convention 
on the Elimination of All Forms of Discrimination against Women (CEDAW).149 
The Convention defines discrimination against women as any: “Distinction, exclusion or 
restriction made on the basis of sex which has the effect or purpose of impairing or nullifying 
the recognition, enjoyment or exercise by women, irrespective of their marital status on the 
basis of equality of men and women, of human rights and fundamental freedoms in the 
political, economic, social, cultural, civil or any other field”.150 
It recognises that member states in the International Covenants on Human Rights have the 
obligation to ensure the equal rights of men and women in the enjoyment of all economic, 
social, cultural, civil and political rights.151 It requires the eradication of employment-related 
discrimination in social security and loss of seniority or benefits due to pregnancy or 
marriage.152 It further requires the states to take all appropriated measures with the sole 
purpose of eliminating discrimination of women in the enjoyment of the right to social 
security, particularly the rights related to unemployment, sickness, invalidity, old age and the 
right to paid leave.153 The Convention calls upon the states to adopt the principle of equality 
of men and women in their national Constitutions and legislation to ensure the practical 
realisation of this principle (equality principle).154 The implementation of the Convention is 
monitored by the Committee on the Elimination of All Forms of Discrimination against 
Women. It makes recommendations on issues affecting women to which it believes that the 
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states should devote more attention. It calls upon the states to take all appropriate measures 
to eliminate discrimination against women in the area of economic and social life.155 
3.2.5 Convention on the Elimination of All Forms of Racial Discrimination 
The Convention on the Elimination of All Forms of Racial Discrimination (CERD) had been 
ratified by South African government in 1998. It defines racial discrimination as any: 
“Distinction, exclusion, restriction, or preference based on race, colour, descent, or 
nationality or ethnic origin which has the purpose or the effect of nullifying or impairing the 
recognition, enjoyment or exercise on an equal footing, of human rights and fundamental 
freedoms in the political, economic, social, cultural or any other field of public life”.156 
It recognises that all human being are equal before the law and are entitled to equal 
protection of the law against any form of discrimination and against any incitement to 
discrimination.157 It prohibits perpetuation of racial discrimination in policies and legislation. 
The Convention obliges member states to prohibit and eliminate racial discrimination in all its 
forms and to guarantee the right of everyone without distinction as to race, colour, or 
nationality or ethnic origin in relation to unemployment benefits, housing and social 
security.158 
It should be noted that enforcement and implementation of this Convention is entrusted to 
the Committee on the Elimination of All Forms of Racial Discrimination. According to the 
Committee member states may draw distinctions between citizens and non-citizens only if 
such distinctions do not have the effect of limiting non-citizen‟s enjoyment of the rights 
enshrined in other international instruments such as the Universal Declaration of Human 
Rights and the International Covenant on Economic, Social and Cultural Rights and all non-
citizens are treated equally.159 The Committee does not cover irregular or undocumented 
non-citizens since these non-citizens are used to be residing in a particular country without 
permission or contravening the immigration laws. Irregular or undocumented citizens include 
foreigners who had entered the country without proper authorisation or by fraudulent means 
or who remains in the country beyond the date imposed by his or her visa or permit or who 
engages in activities beyond the scope of what is duly authorised by that permit.160 These 
groups are not entitled to the right to social security. The Committee requires the states to 
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remove all structural barriers in the enjoyment of economic, social and cultural rights by non-
citizens particularly the right to education, housing, employment and health care services.161 
3.2.6 The 1951 Convention relating to the Status of Refugees 
Another international instrument which affords protection to non-citizens, refugees and 
asylum seekers in particular is the Convention relating to the Status of Refugees (CSR). The 
Convention requires member states to afford refugees the right to wage earning 
employment, housing, public education, public relief and social security.162 The Convention 
calls upon member states to give refugees the most favoured-nation treatment equally to the 
one afforded to nationals of the host country in respect of the right to education, public relief 
and social security.163 
Social security includes legal provisions in respect of occupational diseases, maternity, 
sickness, and any other contingency which in terms of the national laws or regulations is 
covered by social security scheme.164 It should be noted a broad application of other 
provisions in the 1951 Convention can also provide some protection not only to established 
refugees but also to asylum seekers.165 The refugee rights regime in the Convention is not 
the only relevant package of provisions which can be revoked in the event of the denial of 
socio-economic rights. The Convention also makes provisions for the protection of asylum 
seekers through the principle of non-refoulement.166  It is important to note that the denial of 
economic and cultural rights to asylum seekers could effectively amount to an infringement 
of the non-refoulement principle.167 Article 33(1) prohibits member states from expelling or 
returning a refugee to the frontiers of the territories, where his or her life or freedom could be 
threatened or endangered because of his or her race, religion, nationality, membership of a 
particular social group or political opinion.  
Any measure put in place to deny asylum seekers socio-economic rights can be interpreted 
as constituting a gross violation of article 31 of the Convention. In terms of this article 
member states  are prohibited from imposing penalties on refugees who enter or are present 
within their territory without authorisation, provided that that they present themselves without 
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delay to the authorities and furnish sufficient reasons for their illegal entry or presence.168 
The Convention calls upon the states to consider withdrawal of geographical limitation or 
other reservations. Member states are further encouraged to take measures and strengthen 
asylum and render protection more effective including the adoption and implementation of 
national refugee‟s legislation and procedures for the determination of refugee‟s status and 
for the treatment of asylum seekers and refugees.169 
3.3 International Labour Organisation    
“The International Labour Organisation defines social security as the protection which 
society provides for its members through a series of public measures, against the economic 
and social distress that is otherwise caused by the stoppage or substantial reduction of 
earnings which result from sickness, maternity, employment injuries, unemployment, 
invalidity, old age, and death, the provision of medical care and the provision of subsidies for 
families with children” 
3.3.1 Social Security (Minimum Standards) Convention (No 102 of 1952) 
The Social Security (Minimum Standards) Convention is the most significant International 
Labour Organisation‟s instrument that encourages the states to provide social security 
without discrimination. It provides for minimum standards in nine distinct branches of social 
security. These branches include medical care, sickness, unemployment, old age, 
employment injury, family, maternity, invalidity and survivor‟s benefits (loss of support 
suffered by a spouse or a child as a result of the death of the breadwinner). Member states 
are encouraged to accept at least three of these branches in order to ratify the Convention.  
The Convention introduces the idea of a general level of social security that should 
progressively be universally attained since the system can be adapted to the economic and 
social conditions prevailing in each country whatever the degree of its development.170  The 
Convention requires member states to provide non-nationals the same rights as nationals in 
respect of social security.171 The Convention also reaffirms the principle that has been 
outlined in other international instruments that the right to social security is the entitlement of 
everyone which should be provided without discrimination. It is important to note that new 
instruments had been established to supplement the Conventions that were adopted before 
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Second World War and to provide for a higher degree of protection than Convention 102 of 
1952.172 
3.3.2 Equality of Treatment (Social Security) Convention (No 118 of 1962) 
This Convention deals with equality of treatment of nationals and non-nationals in social 
security and it provides for the equality of treatment to be granted to workers of other 
ratifying countries with regards to all nine branches of social security, although the 
obligations of the Convention may be accepted with regards to only one or more of those 
branches.173 Each member state is encouraged to comply with the provisions in respect of 
the branch or branches of social security for which it has accepted the obligations of the 
Convention.174 The Convention obliges each member state to grant non-nationals equality of 
treatment similar to nationals of the host country with regards to coverage and the right to 
benefit in respect of every branch of social security.175 
Equality of treatment with regards to grant of benefits is accorded without any condition of 
residence, provided that such equality of treatment may be made in respect of the benefits of 
a specified branch of social security conditionally on residence in the case of nationals of 
any Member State.176 The Convention guarantees payment of long-term benefits even when 
beneficiaries are resident abroad to the nationals of the ratifying state, as well as to the 
nationals of any other state that has accepted its obligations for the corresponding branch of 
social security.177 The Convention further guarantees the grant of family allowances in 
respect of children resident within the territory of one of the states which has accepted its 
obligations for such branch.178 It should be noted that the provisions of this Convention apply 
to refugees and stateless persons and they do not apply to special schemes for civil 
servants, special schemes for war victims or public assistance.179 
3.3.3 Maintenance of Social Security Rights Convention (No 157 of 1982) 
This Convention provides for the establishment of an international system for the 
maintenance of rights under all branches of social security for persons who are working or 
staying outside their country.180 The Convention applies to all general and special social 
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security schemes both contributory and non-contributory, as well as to schemes consisting 
of obligations imposed on employers by legislation in respect of any branch of social 
security.181 The legislation applicable in respect of coverage by this Convention is 
determined by mutual agreement between member states so as to avoid conflicts of laws.182 
This Convention is supplemented by Recommendation No 167 which contains certain model 
provisions intended to promote the conclusion of bilateral or multilateral social security 
instruments. Member states bound by a bilateral or multilateral social security instruments 
should endeavour by mutual agreement to extend to the nationals of any other member as 
well as to refugees and stateless persons resident in the territory of any member, the benefit 
of that instrument relating to the determination of the applicable legislation, the maintenance 
of rights in course of acquisition and the maintenance of acquired rights and provision of 
benefits abroad.183 
The Recommendation encourages member states to conclude among themselves 
appropriate administrative or financial arrangements, in order to remove all possible 
obstacles to the provision of invalidity, old age and survivors benefits, pensions in respect of 
employment injuries and death grants, to which a right is acquired under their legislation, to 
beneficiaries who are nationals of a member or refugees or stateless persons resident 
abroad.184 The Recommendation further encourages member states to conclude bilateral 
and multilateral social security instruments covering all nine branches of social security, and 
to develop the co-ordination of these bilateral or multilateral social security instruments by 
which they are respectively bound.185 Member states bound by Equality of Treatment  
(Social Security) Convention and Maintenance of Social Security Rights Convention are 
further encouraged to consider the model provisions and model agreements designed for the 
conclusion of bilateral or multilateral social security instruments and for their co-ordination.186 
It is important to mention the fact that the Recommendation also encourages member states 
to participate in the international system provided for by the Maintenance of Social Security 
Rights Convention taking into account these model provisions.187 
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3.3.4 The Employment Promotion and Protection against Unemployment 
Convention (No 168 of 1988) 
The Convention provides the essential features of the unemployment benefit scheme which, 
together with other means such as employment services, vocational guidance and training is 
designed to contribute to an active employment policy as a priority national objective.188  The 
Convention also provides protection against loss of earnings due to partial unemployment 
and suspension or reduction of earnings due to temporary suspension of work without any 
break in the employment relationship for reasons of, in particular, an economic, 
technological, structural or similar nature.189  It calls upon member states subject to national 
law and practice, to promote additional job opportunities and employment assistance for 
identified categories of disadvantaged persons and to progressively extend protection to new 
applicants for employment.190 The Convention further prohibits discrimination on the ground 
of disability or age, race, colour, sex, religion, political opinion, national extradition, ethnic or 
social origin and nationality.191 
3.3.5 International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families 
This Convention specifically deals with social security rights of all migrant workers and 
members of their families while working in state of employment. It was adopted by General 
Assembly resolution 45/158 of 18 December 1990 and it entered into force on 1 July 2003. It 
considers the principles entrenched in the basic instruments of the United Nations 
concerning human rights, in particular the Universal Declaration of Human Rights, the 
International Covenant on Economic, Social and Cultural Rights, the International Covenant 
on Civil and Political Rights, the International Convention on the Elimination of All Forms of 
Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination 
against Women and the Convention on the Rights of the Child. It further considers the 
vulnerability in which migrant workers and members of their families frequently find 
themselves owing because of their absence from their state of origin and difficulties they 
encounter arising from their presence in the State of employment.192  It is important to note 
that the Convention applies to all categories of migrant workers and members of their 
families without discrimination of any kind such as sex, race, colour, language, religion, or 
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conviction, political or other opinion, nationality, ethnic or social origin, age, economic 
position, property, marital status, birth or other status.193 The Convention obliges member 
states to respect and ensure the human rights of all migrant workers and members of their 
families within their territory.194 It encourages member states to recognise every migrant 
worker everywhere as a person before the law.195 
With regard to social security, migrant workers and members of their families are entitled in 
the state of employment to the same treatment granted to nationals in so far as they fulfil the 
requirements provided for by the applicable legislation of that State, and the applicable 
bilateral and multilateral treaties. The competent authorities of the state of origin and the 
state of employment are expected to establish the necessary arrangements to determine the 
modalities of application of this norm. If the legislation of the employing state does not allow 
migrant workers and members of their families to benefit, the states concerned may work-out 
the possibility of reimbursing the interested persons the amount contributed by them with 
respect to that benefit on the basis of the treatment granted to nationals who are in similar 
circumstances.196 
The Convention requires member states to grant migrant workers and members of their 
families the right to receive medical care, for the preservation of their lives or avoidance of 
irreparable harm to their health on the basis of equality of treatment with nationals of the 
State concerned.197 Children of migrant workers have the right to access educational 
institutions, such as pre-schools on the basis of equality of treatment with nationals of the 
State concerned. Education cannot be refused or limited by reason of the irregular situation 
with respect to stay or employment of their parent or by reason of the irregularity of the 
child‟s stay in the State of employment.198 
The Convention further grants migrant workers and members of their families the right to 
form associations and trade union in the State of employment for the protection of their 
economic, social, cultural and other interests.  It prohibits any restrictions that may be placed 
on the enjoyment of this right unless such restrictions are prescribed by law, and are 
necessary in a democratic society in the interests of national security, public order or the 
protection of the rights and freedoms of others. 199 
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In terms of the Convention migrant workers enjoy equality of treatment similar to nationals of 
the state of employment, in relation to access to housing, including social housing schemes 
and protection against exploitation in respect of rents and access to social and health 
services provided that the requirements for participation in a particular scheme have been 
met.200 The Convention requires the state of employment not to prevent the employer of 
migrant workers from establishing housing or social or cultural facilities for them (migrant 
workers) but the State of employment may make the establishment of such subject to the 
requirements which are generally applied in the State of employment.201 
Members of the families of migrant workers are entitled to enjoy equality of treatment with 
nationals of the state of employment, in relation to access to social and health services 
provided that the requirements for participation in the respective schemes have been met. 
Children of the migrant workers are entitled to access to educational institutions and 
services, subject to the admission requirements and other regulations relevant to accessing 
education. The Convention obliges the state of employment to work with the State of origin 
in facilitating the integration of the children of migrant workers into the educational system, 
especially in respect of teaching them the local language.202   Migrant workers enjoy equality 
of treatment similar to one enjoyed by nationals of the State of employment in respect of 
protection against dismissal, unemployment benefits, access to public work schemes that 
are intended to fight unemployment and access to alternative employment in the event of 
loss of work or termination of other remunerated activities.203 The Convention requires 
member states to enable project-tied workers to remain sufficiently protected by the social 
security systems of their state of origin.204 Member states are requested in terms of the 
Convention to take measures not less favourable than those applied to nationals to ensure 
that working and living conditions of migrant workers and members of their families are in 
line with the acceptable standard of living, safety, health and principles of human dignity.205 
3.3.6 Recommendation Concerning National Floors of Social Protection (No 
202 of 2012) 
Like the Universal Declaration of Human Rights Recommendation No 202 recognises that 
the right to social security is a human right. It acknowledges that the right to social security is 
along with promoting employment, an economic and social necessity for development and 
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progress. It also recognises that social security is a significant tool to prevent and reduce 
poverty, inequality, social exclusion and social insecurity and to promote equal opportunity 
and gender and racial equality. It further recognises that social security system acts as an 
automatic social and economic stabilizer, which helps to stimulate aggregate demand in 
times of crisis and beyond and help to support the transition to a more sustainable economy. 
The Recommendation further supports the prioritisation of policies aimed at sustainable 
long-term growth associated with social inclusion which helps to overcome extreme poverty 
and reduces inequalities and differences within and among the regions.206 
The Recommendation provides guidance to member states to establish and maintain social 
protection floors as a fundamental element of their national social security systems and 
strategically implement social protection floors for the extension of social security that 
progressively ensure higher levels of social security to as many people as possible and 
guided by the International Labour Organisation‟s social security standards.207 The 
Recommendation defines social protection floors as national defined sets of basic social 
security guarantees which secure protection aimed at preventing or alleviating poverty, 
vulnerability and social exclusion.208 It calls upon Member States to establish as quickly as 
possible and maintain their social protection floors which comprises basic social security 
guarantees. It (Recommendation) also states that all in need have access to essential health 
care and to basic income security which together secure effective access to goods and 
services which are defined as necessary at the national level.209 The Recommendation 
further states that social protection floors should consist of the basic social security 
guarantees such as: 
a) access to a national defined set of goods and services, constituting essential health 
care, including maternity care, that meets the criteria of availability, acceptability and 
quality, 
b) basic income security for children, at least at nationally defined minimum level, 
providing access to nutrition, education, care and any other necessary goods and 
services, 
c) basic income security, at least at a nationally defined minimum level, for persons in 
active age who are unable to earn sufficient income, in particular in cases of 
sickness, unemployment, maternity and disability, and 
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d) basic income security, at least at a nationally defined minimum level for older 
persons.210 
Member states are required to provide the basic social security guarantees to all residents 
and children as defined in their national laws and regulations.211 When defining the basic 
social security guarantees member states should consider people in need of health care and 
these people should not face hardship and an increased risk of poverty due to the financial 
consequences of accessing essential health care.212 When designing and implementing their 
national social protection floors, member states are encouraged to combine preventative, 
promotional and active measures, benefits and social services.  
Member states are also encouraged to promote productive economic activities and formal 
employment through policies that include public procurement, government credit provisions, 
labour inspection, labour market policies and tax incentives, education, vocational training 
and productive skills. They (member states) should coordinate policies that enhance formal 
employment, income generation, education, literacy, vocational training, skills and 
employability, that reduces precariousness, and promote work, entrepreneurship and 
sustainable enterprises within a decent framework.213 
It is important to note that national protection floors should be financed by national resources 
and states whose economic and fiscal capacities are insufficient to implement the 
guarantees are advised to seek international cooperation and support to complement their 
own efforts.214 With regard to the extension of social security member states should 
formulate and implement national social security extension strategies. These strategies 
should be based on national consultations through effective social dialogue and social 
participation. National strategic plans should prioritise the implementation of social protection 
floors as starting point for member states that do not have a minimum level of social security 
guarantees. Strategies should also provide a higher level of protection to as many people as 
possible and reflect economic and fiscal capacities of member states. The Recommendation 
also directs that member states should progressively build and maintain comprehensive and 
sufficient social security system in line with national policy objectives and seek coordinated 
social security policies and other public policies.215 
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When formulating and implementing national social security extension strategies, Member 
states should consider the national objectives reflecting national priorities, identify gaps and 
barriers to protection and seek to close these gaps through appropriate and effective 
coordinated schemes.216 Social security extension strategies should be applied to persons 
both in the informal and formal economy and support the growth of formal employment and 
reduction of informality. Strategies should be consistent with and conducive to the 
implementation of the social, economic and environmental development plans of member 
states.217 Member states are encouraged to ensure that their social security extension 
strategies prioritise the disadvantage groups and people with special needs.218 When 
building comprehensive social security systems reflecting national objectives, priorities and 
economic and fiscal capacities member states are further encouraged to achieving the range 
and level of benefits set out in the Social Security Convention 102 of 1952 or in other 
International Labour Organisation social security Conventions and Recommendations setting 
out more advanced standards.219 Member states are further encouraged to consider ratifying 
as early as their national circumstances allow, the Social Security (Minimum Standards) 
Convention 102 of 1952 and other applicable International Labour Organisation social 
security Conventions and Recommendations setting out more advanced standards.220 
The Recommendation calls upon the states to monitor the progress in implementing of social 
protection floors and achieving the objectives of the national social security extension 
strategies through appropriate national defined mechanisms.221 Regular national 
consultations should be convened to assess the progress and discuss policies for the further 
horizontal and vertical extension of social security.222 Member states are further encouraged 
to exchange information, experiences and expertise on social security strategies, policies 
and practices among themselves and with the International Labour Office. For the purposes 
of effective implementation of social security extension strategies Member states are 
advised to seek technical assistance from the International Labour Organisation and other 
relevant international organisations in accordance with their respective mandates.223 
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3.4 Regional Instruments 
3.4.1 The African Charter on Human and Peoples’ Rights 
In 1981 the Organisation of African Unity approved the African Charter on Human and 
Peoples‟ Rights. It contains basic civil, political, social, economic and cultural rights and 
although inspired by several International Instruments it retained a distinctive African 
character. It does not directly guarantee the right to social security, but it indirectly refers to 
rights that are regarded as specific contingencies of social security. For instance article 16 
provides that every individual shall have the right to enjoy the best attainable state of 
physical and mental health and that the State Parties are under obligation, to take the 
necessary measures to protect the health of their people and ensure that they receive 
medical attention when they are sick. It recognises socio-economic rights in a unique way by 
referring to economic development within the context of group solidarity.224 
It is important to note that by encouraging group solidarity the Africa Charter‟s intention is to 
emphasise that the duty to provide social security is not only that of the state alone, but that 
of the members of  society. This approach was recognised in South Africa jurisprudence. In 
The Government of the Republic of South Africa v Grootboom, the court held that the duty to 
provide housing to children is that of the parents. Only when it is apparent that the parents 
cannot make such provision may the state be called upon to provide support as in the case 
with extremely vulnerable groups who cannot on their own afford any form of housing in 
particular temporary shelter.225 
3.4.2 African Charter on the Rights and Welfare of the Child (African Children’s 
Charter or Children’s Charter) 
The African Charter on the Rights and Welfare of the Child addresses various contingencies 
of social security. It recognises that the child occupies a unique and privileged position in the 
African society and that for the full and harmonious development of his personality, the child 
should grow up in a family environment and in an atmosphere of happiness, love and 
understanding. In terms of the Charter a child enjoys the right to survival, protection and 
development,226 right to education,227 right to health and health services,228 and the right not 
to be economically exploited.229 
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The Charter further provides a special provision with regard to social security rights of the 
handicapped children.230 Member states are required to ensure that disabled children 
receive the necessary training in preparation for employment and recreation opportunities. 
Member states are further required to use their available resources with a view to achieve 
progressively the full convenience of the mentally and physically disabled person to 
movement and access to public highway buildings and other places to which the disabled 
may legitimately want to have access to.231 
The Charter reflects the same minimum acceptable standards for the treatment of the 
children as the Convention on the Rights of the Child. However, it should be noted that the 
provisions of the Charter offer a higher standard than that provided in the Convention. It both 
complements the Convention on the Rights of the Child and ensures a higher standard for 
the promotion and protection of children‟s human rights in Africa.232  According to the Charter 
member states are obliged to take all appropriate measures to ensure that a child who is 
seeking or who is considered a refugee in accordance with applicable international or 
national law receives appropriate protection and humanitarian assistance in the enjoyment of 
the socio-economic rights. The states must ensure that the enjoyment of the socio-economic 
rights is in line with other international human rights and humanitarian instruments dealing 
with the protection human rights.233  It is submitted that the State Parties when adopting the 
Charter had a clear vision of aligning its provisions with those of international instruments 
dealing with the protection of human rights. 
3.4.3 Declaration and Treaty of the SADC (SADC Treaty) 
In 1992 the Southern African Development Community adopted what is commonly known as 
SADC Treaty. The Treaty is the foundation of regional instruments which promotes fair 
distribution of social security benefits to all Southern African citizens, without discrimination 
based on nationality and citizenship. The SADC Treaty is a legal binding instrument and it 
provides the framework for Southern African countries to co-ordinate, harmonise, and 
rationalise their policies and strategies for sustainable development in all areas of human 
endavour. It calls upon Southern African countries to develop minimum standards and 
establish harmonised social security programmes throughout the region. It gives every 
Southern African citizen the right to benefit from social security irrespective of where she or 
                                                                                                                                                                                    
228
 Article 14.  
229
 Article 15.  
230
 Olivier Social Security – A Legal Analysis 635. 
231
 Article 13. 
232
 Van der Burg “Legal Protection of undocumented foreign migrant children in South Africa: Reality ormyth”2006 
12 LDD 87.  
233
 Article 23(1). 
39 
  
 
he resides in the region as it contains provisions that have an impact on the social security 
position in the Southern African region.234 
By adopting the Treaty, regional countries wanted to ensure poverty alleviation with the 
ultimate goal of its eradication through regional integration, and sustainable economic 
growth and development.235 It constitutes the main regional foundation for the establishment 
and development of social security in the Southern Africa.236 It outlines that some of the 
regional objectives are to achieve development and economic growth , poverty alleviation, 
enhancement of quality of life of the people of Southern Africa and support the socially 
disadvantaged groups though regional integration.237 
3.4.4 The Charter of Fundamental Social Rights in the SADC (Social Charter) 
Following the adoption of the SADC Treaty, Southern African countries took a step forward 
by establishing the Charter of Fundamental Social Rights in the SADC in August 2003. It 
reiterates some of the most significant regional objectives, such as the achievement of 
development and socio- economic growth, alleviation of poverty, the enhancement of 
standard and quality of life of the people of Southern Africa and the provision of support to 
socially disadvantaged groups through regional integration.238 It provides a comprehensive 
provision for the establishment of harmonised and sustainable social security programmes 
throughout the region. It sets out minimum requirements for the paid maternity leave and 
occupational health and safety.239 
The Charter gives everyone who has retirement age, but does not have other means of 
subsistence due to his or her inability to actively participate in the labour market the right to 
adequate social assistance, to cater specifically for his or her basic needs including medical 
care.240 The Charter guarantees the protection and enforcement in the Southern Africa of all 
the rights protected in international instruments such United Nations Universal Declaration of 
Human Rights, the African Charter on Human and Peoples‟ Rights, the Constitution of the 
International Labour Organisation and other relevant international instruments. The Charter 
extends the minimum social security protection guaranteed in international instruments to 
the Southern African region. It requires that social rights, services and facilities that are 
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provided in the region should be at the minimum essential levels of the international 
instruments relevant to the provision of social security.241 
3.4.5 The Code on Social Security in the SADC 
The Code on Social Security in the SADC followed the footsteps of the SADC Treaty and the 
Social Charter. It was adopted in 2007. It recognises the objectives of Southern Africa as 
spelt out in article 5 of the SADC Treaty.242 It contains significant provisions for the further 
development of social security in the region, particularly at a national level. It provides 
member states with strategic direction with regard to co-ordination, harmonization and 
convergence of social security. It supports the involvement of non-state entities such as non- 
governmental organisations and community based organisations in the formulation, 
implementation and monitoring of social security policies.  
Although it is not specifically mentioned, the Code is based on the principle that communities 
should be actively involved to help those who are unable to assist themselves. Instead of 
adopting the international monitoring and supervisory standards, the Code establishes the 
Promotional Independent Committee of expects to monitor the compliance with its 
provisions.243 It gives everyone the right to social security.244 It obliges member states to 
establish and maintain a system of social security in accordance with the provisions of the 
Code itself and article 10 of the Charter of Fundamental Social Rights in the SADC.245 It also 
obliges Member states to maintain their social security system at a satisfactory level equal to 
that required for ratification of International Labour Organisation Convention Concerning 
Minimum Standards of Social Security No 102 of 1952.246 
Lastly, it further obliges member states to raise their system of social security to a higher 
level, which should include achieving the meaningful coverage of everyone under the system 
taking into account the realities and level of development in a particular member state.247 It 
gives everyone in the region who has insufficient means of substance to support themselves 
and their dependants the right to benefit from social assistance in accordance with the level 
of socio- economic development of the member state concerned.248  It encourages member 
states to establish social insurance schemes which should progressively expand the 
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coverage and impact to all people of the region. It further seeks to ensure access to social 
security for citizens of one member state who live in another member state.249 The Code 
further suggests that illegal residents and undocumented migrants should be provided with 
basic minimum protection and should enjoy coverage according to the national laws of the 
host country.250 With regards to refugees the Code states that they should be socially 
protected in accordance with the provisions of international and regional instruments.251 
3.5 CONCLUSION 
International human rights law outlaws any form of discrimination based on political, 
territorial and international status and it gives everyone the right to be recognised 
everywhere as a person before the law. In terms of the Convention on the Elimination of All 
Forms of Racial Discrimination the States are prohibited to discriminate against any person 
on grounds of nationality.252  However, the states may draw distinctions between nationals 
and non-nationals as long as such distinctions do not have the negative effect of limiting 
non-nationals‟ enjoyment of the rights entrenched in other international instruments such as 
the Universal Declaration of Human Rights and International Covenant on Economic, Social 
and Cultural Rights and all non-nationals are treated equally.  
International human right law is designed to guide the States in protecting the rights of 
individuals regardless of citizenship or any other form of discrimination. With regards to 
developing countries or countries whose economies are not viable enough to fully realise the 
right to social security it is accepted that they should seek international assistance and 
corporation. This implies that international human rights law is committed to enforce its 
provisions in respect of the right to have access to social security. International human rights 
law recognises that the right to social security is as a tool to eradicate and elevate poverty 
and discourage inequality, social exclusion and social insecurity. 
South Africa has already ratified some of the international instruments such the Convention 
on the Rights of the Child, the Convention on the Elimination of All Forms of Discrimination 
against Women, the Convention on the Elimination of All Forms of Racial Discrimination and 
the Convention relating to the status of refugees but it has not yet ratified other instruments 
especially the International Labour Organisation‟s Conventions. It is submitted that South 
Africa should sign and ratify all the international instruments that deal with the right to social 
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security. The ratification of these instruments will help the South African government to work 
within the international legal framework in all aspects that deal with the right to social 
security.253 
The failure to sign and ratify the international instruments causes a great confusion hence it 
draws an inference that South Africa does not full comply with international human rights law 
that regulates the right to social security. This non-compliance arises from the glaring 
exclusions of certain vulnerable groups such as asylum seekers from the operation of the 
South African social security system. The non-compliance also compromises the 
Constitutional provision which compels those institutions which are trusted with the 
interpretation of the fundamental right to social security and other social security related 
fundamental rights to consider international law when interpreting the Bill of Rights.254 
It is important to note that several international instruments inspired regional law with regard 
to the right to social security. For instance the regional instruments promote fair distribution 
of social security benefits to all Southern African nationals without discrimination based on 
nationality and citizenship. The regional instruments  obliges member states to maintain their 
social security systems at a satisfactory level equal to that required for the ratification of the 
International Labour Organisation‟s Convention Concerning (Minimum Standards) Social 
Security No 102 of 1952.  
Another inspiration features from the provisions of the Charter which extends minimum 
social security protection guaranteed in international instruments into the Southern African 
Region. Every Southern African national is granted an opportunity to benefit from social 
security irrespective of where he or she resides in the region as regional law grants 
everyone the right to social security.  It is further submitted that South Africa does not fully 
comply with regional law as several non-citizens emigrating from Southern African countries 
are still living in misery and precarious conditions while in South Africa. There is need for the 
South African government to formulate a social security system which talks to international 
and regional law in order to deal with the plight of those migrants who are unable to sustain 
themselves. There is also a need for the South African government to increase its resources 
so as to cater for migrants who cannot sustain themselves.      
 
 
                                                          
253
 It is important for South Africa to work within the international framework as it is a member of the international 
community and play a vital in SADC countries. 
254
 Section 39(1)(b) of the Constitution of the Republic of South Africa, 1996( the Constitution). 
43 
  
 
CHAPTER 4 
SOCIAL PROTECTION 
4.1 Introduction 
Social protection is defined as, policies and programmes designed to reduce poverty and 
vulnerability by promoting efficient labour markets, diminishing people‟s exposure to risks, 
enhancing their capability to protect themselves against hazards and interruptions or loss of 
income.255 The Commission of Inquiry into a Comprehensive System of Social Security for 
South Africa,256 had adopted a broader approach and defines social protection as a 
comprehensive social protection which is broader than the traditional concept of social 
security, and incorporates all developmental strategies and programmes designed to ensure, 
collectively at least a minimum living standard for all citizens. Comprehensive social 
protection embraces the traditional measures of social insurance, social assistance and 
social services, but it goes beyond that to focus on causality through an integrated policy 
approach including many of the developmental initiatives by the State.257 
The Refugees Act,258 regulates socio-economic rights of refugees and asylum seekers. This 
chapter entails a detailed analysis of the law relating to the socio-economic rights as well as 
broader social protection of refugees and asylum seekers. The position of asylum seekers 
will be compared with that of refugees, which is more beneficial in terms of the South African 
law. This comparison is necessary so as to get a better understanding of the predicaments 
faced by the asylum seekers in South Africa. The chapter will also reflect the predicaments 
faced by asylum seekers in acquiring refugee status which is an entry to a range of socio-
economic rights and social protection. The chapter will further reflect the position of 
unaccompanied foreign children.  
4.2 Asylum Seekers and the Right to have Access to Social Protection 
4.2.1 The Right to have access to Social Assistance 
The Refugees Act (the Act) defines an asylum seeker as a person who is seeking 
recognition as a refugee in South Africa or whose status has not yet been confirmed, as 
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opposed to a refugee who has been granted asylum in terms of the Act. The Act draws a 
distinction between asylum seekers and refugees and such a distinction has significant 
consequences for social security rights. Section 27(b) provides that a refugee enjoys full 
legal protection which includes the rights set out in chapter 2 of the Constitution and the right 
to remain in the Republic in accordance with the provisions of this Act.259 The Act states that 
a person in need of immediate temporary assistance qualifies for social relief of distress if he 
or she has insufficient means and is a South African citizen or a permanent resident or a 
refugee.260 The regulations to the Social Assistance Act,261 also extended social assistance 
grants including social relief of distress to refugees in the same manner as to citizens and 
permanent residents. This right has not been extended to asylum seekers because of their 
temporary status in South Africa. The socio-economic rights of asylum seekers are more 
restricted until their applications for asylum have been successfully adjudicated and they are 
recognised as refugees. Asylum seekers can, however access basic health care and 
antiretroviral therapy.262 They can also access social relief of distress in limited 
circumstances.263 
4.2.2 The Right to have access to Health Care Services 
With regards to the right to health care, a refugee is entitled to the same basic health 
services and primary education which the citizens of the Republic receive from time to 
time.264 The Refugees Amendment Act,265 draws a distinction between refugees and asylum 
seekers and does not specifically include access to health care for refugees and asylum 
seekers. It is important to note that the situation in respect of health care services changed 
when the National Department of Health issued a national Revenue Directive on the 
applicable fees for refugees and asylum seekers.266 
As already alluded to above, asylum seekers can now access basic health care services in 
addition to social relief of distress. The Revenue Directive states that refugees and asylum 
seekers are assessed according to the current means test as specified in Annexure H of the 
directive. Refugees and asylum seekers with or without permit are now exempted from 
paying for Anti-retroviral treatment (ART) services irrespective of the site where these 
services are rendered. Refugees and asylum seekers whose income exceeds the prevailing 
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means test are levied for the services rendered.267 It should be noted that according to the 
government-proposed National Health Insurance policy only permanent residents and South 
African citizens will benefit from the scheme. However, refugees and asylum seekers may 
benefit if they can afford the contributions.  
4.2.3 The Right to have access to Employment and Study 
In terms of the South African law refugees are entitled to seek and take up employment and 
study at a South African institution, when their claim for asylum has been successfully 
adjudicated. As already alluded to above, the Refugees Act draws a distinction between 
refugees and asylum seekers and it is clear that the Act does not automatically extend the 
right to work and study to asylum seekers. The Act confers upon the Standing Committee for 
Refugee Affairs, the power and duty to determine the conditions under which a permit may 
be issued in so far as those conditions relate to work and study are concerned.268 The 
position had since been changed following the judgment of the Supreme Court of Appeals in 
the case of Minister of Home Affairs v Watchenuka.269 The case concerned an application by 
the respondent for an order declaring the prohibition in Annexure 3 to the regulations to be 
contrary to the Constitution and directing the appellants to permit her and her son to be 
employed and to study respectively pending the finalisation of her application for asylum.270 
The court held that the power and duty to impose conditions on the permit relating to work 
and study are only within the competence of the Standing Committee for Refugee Affairs 
and that these conditions are given effect to simply by being included as a condition on the 
permit issued.271 However, the Standing Committee‟s decision on 18 September 2000 that 
all permits issued to asylum seekers contain a condition prohibiting work and study for the 
first 180 days where-after the applicant can apply to have the restriction lifted was held to be 
unconstitutional.272 The court further held that human dignity has no nationality, it is inherent 
in all people, citizen and non-citizen alike, simple because they are human beings. The court 
went on and held that if a foreigner happens to be in South Africa for whatever reasons he or 
she should be respected and protected by section 10 of the Constitution.273 The court held 
the view that inherent dignity of all people is one of the fundamental values of the Bill of the 
Rights.  It constitutes the basis and the inspiration for the recognitions that are given to other 
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more specific protections that are afforded by the Bill of Rights.274  The court recognised that 
the freedom to engage in productive work, even where that is not required in order to 
survive, is a significant component of human dignity. It acknowledged that it could be 
reasonable and justifiable to exclude the right to work from the scope of the right to dignity 
but added that where employment is the only reasonable means for a person‟s support, 
other considerations arise. The court further recognised that the right to work may be limited 
in terms of section 36 of the Constitution in certain appropriate circumstances but not when 
the employment is the only reasonable means for person‟s support.275 
The court concluded by stating that South Africa offers no state support to applicants for 
asylum and under the circumstances a person who is destitute will have no alternative but to 
turn to crime or to go begging or to foraging.276 After the Supreme Court of Appeals ruling in 
the Watchenuka case all temporary asylum seeker permits that have been issued to asylum 
seekers in terms of section 22 of the Refugees Act reflect the condition that „right to work 
and study granted‟. The case opened the door for asylum seekers to legitimately seek 
employment while awaiting the outcome of their asylum applications.  It should be noted that 
the Watchenuka case implies that asylum seekers rights to access employment must be 
decided on case-by-case basis pending the final adjudication of their applications. Another 
aspect which is significant in the Watchenuka case is that although the right to access 
employment is restricted in respect of asylum seekers it was held to be  appropriate to look 
at the broader history of the applicant so as to curb more precarious conditions.  
4.2.4 The Right to have Access to Housing 
The South African law does not provide accommodation in respect of refugees and asylum 
seekers. South Africa is unlike most developing countries where there are refugee camps 
controlled by United Nations High Commissioner for Refugees and where the basic 
necessities such as food, shelter and health care are provided to newcomers immediately 
upon arrival. Refugees and asylum seekers are dependent on the assistance of the Non-
Governmental Organisations and Refugee Service Providers who offer limited assistance to 
those who are desperate for accommodation. Most refugees live in private accommodation. 
Landlords are not prohibited from renting their premises to refugees and asylum seekers 
because of their status as foreigners.277 In fact, all non-nationals (even permanent residents) 
are comprehensively excluded from subsidised government housing programmes for low-
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income groups including the National Housing Subsidy Scheme, the National Housing 
Programme for the Upgrading of Informal Settlements, the Emergency Housing Programme 
and subsidised rental in Council properties.278 The National Housing Policy and Subsidy 
specifically refers to the people who are lawfully resident in South or in possession of 
permanent residence.  
4.2.5 Challenges faced by asylum seekers in acquiring refugee status 
The challenges faced by asylum seekers in respect of socio-economic rights are worsened 
by the strict provisions of the Immigration Act.279 A person is an illegal foreigner unless his or 
her asylum seeker permit has been issued. In the absence of the permit such person is 
subject to apprehension, detention and deportation in terms of section 32(1) of the 
Immigration Act. This section provides that any illegal foreigner shall depart, unless 
authorised by the Department of Home Affairs to remain in the Republic pending his or her 
application for a refugee status.280 If a person is an illegal foreigner he or she may not be 
employed by anyone and may not be provided with training or instruction by any learning 
institution.281 
Asylum seekers are severely restricted with regard to a wide range of activities that ordinary 
human beings participate. All persons are prohibited from aiding, abetting, assisting, 
enabling or in any manner helping asylum seekers.282 The Immigration Act,283 authorises  an 
Immigration Officer to arrest an illegal foreigner or cause him or her to be arrested without a 
warrant or deport him or her or cause him or her to be deported and may pending his or her 
deportation detain him or her or cause him or her to be detained.Asylum seeker permit is 
valid for 14(fourteen) days upon which such person must apply for asylum within this period 
at a Refugee Reception Office in terms of section 21 of the Refugees Act. The new 
immigration regulations states that a permit issued to an asylum seeker will only be valid for 
5 (five) days. This arrangement will add even more pressure on the applicants for refugee 
status.  
There are other challenges that arise from the asylum status determination process, which 
also takes a long time to be finalised. Mismanagement is the order of the day. The 
Department of Home Affairs policies and practices also pose some challenges. For example 
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in 2006 the Department created a policy that allowed its officials to process a limited number 
of asylum applications per day.  The Department of Home Affairs often fails to accommodate 
large numbers of asylum seekers in the formal asylum system.  
This failure led to a situation whereby asylum seekers may be left undocumented for quite a 
long time.284 In Kiliko v Minister of HomeAffairs,285 Mr De Gaulle Kiliko was arrested along 
with many other asylum seekers while applying for asylum at the Cape Town Refugee 
Reception Office because the official in the Department of Home Affairs wanted to reduce 
the number of applicants particularly from Malawi and Mozambique. The court held that the 
practice of accepting a limited number of new applications per day constituted a serious 
violation of international law and South African refugee law. The court further likened this 
practice as being a gross inhumanity which was being meted out to asylum seekers because 
of the failure of the South African authorities to fully adhere to international law regarding the 
treatment of refugees and asylum seekers.286 
Other challenges arise from incorrect interpretations of the law by the Department of Home 
Affairs officials. These incorrect interpretations may result in individual asylum seekers being 
denied access to asylum processes or groups of asylum seekers being turned away as a 
result of official or unofficial policies or practices in the Refugee Reception Offices.  For 
example, the practice of whitelisting countries has been documented as an unofficial policy 
of the Department of Home Affairs. This practice has prevented persons from certain 
nationalities, not only from obtaining refugee status but also from getting into the process of 
seeking asylum.287 Endless lengthy queues which are not properly managed in the Refugee 
Reception Offices also contribute to the predicaments that the asylum seekers are facing. In 
Arse v Minister of HomeAffairs,288 the court held that there was no evidence to contradict 
that of the applicant who stated that he had been unable to access assistance at the Port 
Elizabeth Refugee Reception Office on account of lengthy queues.  
The closure of the Refugee Reception Offices is another challenge facing asylum seekers. 
The issue of closure of Refugee Reception Offices had been the subject of litigation between 
the Department of Home Affairs and non-governmental organizations who are fighting for the 
rights of refugees and asylum seekers. The litigation emanated from the alleged unilateral 
decisions by the Department of Home Affairs to close Refugee Reception Offices without 
consulting stakeholders and the Standing Committee for Refugee Affairs and without 
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considering the adverse impact on the wellbeing of refugees and asylum seekers. The 
Standing Committee for Refugee Affairs is a statutory body formed in terms of the Refugees 
Act.289 
In one instance, the decision of the Department was set aside and it was held that failure of 
the Department to consult over the closure of the Port Elizabeth Refugee Reception Office 
rendered the decision unlawful.290 A similar decision was taken in the case of Scalabrini 
Centre v Minister of Home Affairs, where the court held that there had been no proper 
consultation with the Standing Committee or with the public and the closure decision was 
reviewed and set aside in terms of the principle of legality.291 The Department of Home 
Affairs had decided to disestablish the Refugee Reception Office in Cape Town in so far as 
the new applicants for asylum are concerned despite the fact that Cape Town Refugee 
Reception Office was the second busiest office in the country.292  In the first Scalabrini case 
an urgent application to reopen the services of the Refugee Reception Office pending the 
final determination of the matter was decided in favour of the applicants.293  The Department 
was found to have breached the provisions of the Promotion of Administrative Justice Act.294 
In the second Scalabrini case the court found that the decision to close the Cape Town 
Refugee Reception Office to new applicants was unlawful and the findings were similar to 
those of the court of the first instance. The decision to close Cape Town Refugee Reception 
Office was also found to be irrationaland unreasonable to an extent that it amounted to 
administrative action. As Rogers J put it in his final judgment  
“Thousands of asylum seekers will either have to abandon the idea of residing in Cape Town area 
while their asylum applications are assessed or they will need to spend time and money to travel on a 
number of occasions to Refugee Reception Offices in the north of the country. If they have work in 
Cape Town, they may lose it because of the need to take off 3 or 4 days for each attendance at the 
Refugee Reception Office. If they have dependants, they would need to leave them in the care of 
others or travel with them”.
295 The court ordered the Departmental decision to close Cape Town 
Refugee Reception Office to new applicants to be unlawful and set aside.296 
The judgment in the second Scalabrini case illustrates that any decision taken in respect of 
asylum seekers and refugees must be rational. It also illustrates that there must be 
consultation in any matter concerning refugees and asylum seekers. The Department of 
Home Affairs appealed the second Scalabrini judgment in the case of Minister of Home 
                                                          
289
 Section 9(1). 
290
 Somali Association for South Africa v Minister of Home Affairs 2012 (5) SA 634 (ECP). 
291
 2013 (3) SA 531(WCC). 
292
 Scalabrini Centre v Minister of Home Affairs par 107 
293
 Scalabrini Centre v Minister of Home Affairs (2012) ZAWCHC 147, 
294
 3 of 2000. 
295
 Scalabrini Centre v Minister of Home Affairs par 110. 
296
 Scalabrini Centre v Minister of Home Affairs par 122. 
50 
  
 
Affairs v Scalabrini Centre.297 The Supreme Court of Appeals rejected the contention that the 
closure of the Cape Town Refugee Reception Office amounted to administrative action. It 
also rejected the contention that the decision of the Department‟s Director-General was not 
rational.298 However the court upheld the findings of the High Court that the decision fell 
short of constitutional legality on account of the failure of the Director-General to properly 
consult all interested parties about the closure of the Cape Town Refugee Reception Office.  
The court also upheld the order of the High Court that the decision to close the Cape Town 
Refugee Reception Office to new applicants was unlawful and fell to be set aside, but 
declined to give an order re-opening the Refugee Reception Office instead allowed the 
Director- General to consider further consultations with the interested parties regarding the 
future of the Cape Town office.299 The court ordered that in the event that the Director-
General did not make a decision regarding the future of Cape Town office by 30 November 
2013 the Scalabrini Centre and fellow applicants would be granted leave to appeal to the 
Constitutional Court for further relief.300 The Scalabrini judgments illustrate that the South 
African courts recognise that the closure of the Refugee Reception Offices adversely affect 
asylum seekers who wish to access asylum processes. 
4.2.6 Unaccompanied Foreign Children 
The manner in which unaccompanied foreign children are treated is different from that of the 
adult asylum seekers. This is because of the range of legislative protection and judicial 
pronouncements on the rights of the foreign children. For instance, the Constitution gives 
every child the right to basic nutrition, shelter, basic health care services and social 
services.301 It also gives every child the right to be protected from maltreatment, neglect, 
abuse and degradation.302 It further gives every child the right not to be detained except as a 
measure of last resort, in which case, in the addition to the rights a child enjoys under 
sections 12 and 35, of the Constitution the child may be detained only for shortest period of 
time and has also the right to be:  
I. kept separately from detained persons over the age of  18 years, and  
II. treated in a manner, and kept in conditions that take account of the child age.303 
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The Constitution identifies children as a vulnerable group who are entitled to extra rights 
such as social services. The child best interests are of paramount importance in every 
matter concerning the child.304 The Children‟s Act,305 gives effect to the constitutional rights 
of children as set out in section 28 of the Constitution and it (Children‟s Act) is the primary 
source of protection for all children in South Africa, irrespective of their origin, status or 
nationality. It states that in all matters concerning the care, protection and wellbeing of a 
child the standard that the child‟s best interest is of paramount importance must be 
applied.306 But unfortunately the Children‟s Act does not specifically make reference to 
unaccompanied foreign children or refugee children and this is a gap which leads to 
restrictive and exclusionary interpretations of the Act and causes many foreign children to 
fall through the cracks rather than squarely within the robust child protection regime in South 
Africa.307 
If an unaccompanied foreign child appears to have a refugee claim he or she should be 
given the opportunity to apply for asylum and obtain refugee protection in South Africa.308 
Another protection is afforded by the Refugees Act. Like the Constitution, the Act protects 
children against detention. It states that the detention of children must be used as a measure 
of last resort and for the shortest appropriate period of time.309 The Act further provides for 
the protection and care of any child who appears to be in need of care and who qualifies for 
refugee status. Section 32 reads as follows:  
(1) “Any child who appears to qualify for refugee status in terms of section 3, and who is 
found under circumstances which clearly indicate that he or she is a child in need of care as 
contemplated in the Child Care Act,310 must be brought before the Children‟s Court for the 
district in which he or she was found, 
(2) The Children‟s Court may order that a child be assisted in applying for asylum in terms of 
this Act. It should be noted the Child Care Act has been repealed and replaced by the 
Children‟s Act. A similar protection is provided for in terms of Immigration Act”.311 It should 
also be noted that the Refugees Act does not specifically provides guidelines and 
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procedures to be used by all role-players in assisting unaccompanied foreign children to 
make asylum applications.312 
Because of the uncertainty that prevails amongst government officials as a result of the lack 
of detailed regulations and operational guidelines, unaccompanied children face serious 
challenges with regard to their proper documentation and entry into the child care system. 
However, in 2011 the Department of Home Affairs had tried to address these challenges by 
drafting more detailed regulations to the Refugees Amendment Act,313  but these regulations 
have not yet been implemented. If these regulations can come into operation the confusion 
regarding the position of unaccompanied foreign children will be automatically diminished. 
For example, the draft regulations mandate the official of the Department of Home Affairs if 
he or she has reason to believe that any child is unaccompanied, to:  
(a) Immediately confirm in writing the circumstances under which the child was found, 
(b) Request in writing the Department of Social Development to-  
(i) Investigate and provide a report within 14 days on the circumstances of the child 
in relation to asylum seeking, 
(ii) Deal with the child in accordance with the provisions of the Children‟s Act  
(c ) Record the name of the official of the Department of Social Development who receives 
the child, in the register contemplated in sub-regulation (4).314 
(2) Upon receipt of the report contemplated in sub-regulation (1)(b)(i) that confirms that the 
child is unaccompanied, the Status Determination Officer: 
(a) Must determine whether the child is an asylum seeker,  
(b) Must issue the child with an asylum seeker permit  
(c) and must inform the Department of Social Development that the child be brought to the 
nearest Refugee Reception Office on the date specified in the asylum seeker permit, in order 
to conduct a hearing or extend the asylum seeker permit.315 
Despite the abovementioned challenges in the domestic law; the South African courts have 
made some significant pronouncements on the rights of unaccompanied foreign children in 
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South Africa, thus removing any doubt about the position of these children within the South 
African borders.316 For instance, in Van Garderen NO v The Refugee Appeal Board,317 the 
decision of both Refugee Status Determination Official and Refugee Appeal Board to reject 
asylum application of three minor children was overturned and the court commented on the 
unlawful proceedings in terms of the children‟s applications for asylum. The court held that 
the applicants were prejudiced because they were not provided with professional assistance 
to articulate and motivate their fear. It further held that given the adverse finding regarding to 
their fear of persecution, the failure to provide them with the assistance of a person 
conversant with child mentality was an irregularity that vitiated the proceedings before the 
Refugee Status Determination Officer.318 
A similar understanding of the children‟s protection was demonstrated in the case of Centre 
forChild Law v Minister of Home Affairs.319 The case concerned an urgent application on 
behalf of a number of unaccompanied foreign children who were detained at Lindela 
Repatriation Centre. The children were being detained with adults and were facing 
deportation. The court interdicted Minister of Home Affairs from proceeding with the 
deportation of children and appointed a curator ad litemfor the children. However, the curator 
recommended that the children be moved to place of safety known as Dyambu and the 
Children Court inquiry should be held in respect of each minor child. The Commissioner for 
Child Welfare refused to conduct the inquiry in respect of these children and argued that 
foreign children were not covered by the South African domestic law. 
The court set aside the Commissioner‟s refusal to conduct Children‟s Court proceedings and 
ordered him to conduct such inquiry.320 In making its decision the court relied on section 
28(2) of the Constitution which states that the best interests of the child are of paramount 
importance in every matter concerning the child. In considering socio-economic rights of 
children the court held that the state is under obligation to ensure the provision of socio-
economic rights for children who lack family care.321 The two cases demonstrate that 
sometimes the government officials often fail to treat undocumented foreign children in line 
with the constitutional provision and the existing legislation. 
 It is important to note that various state organs often fail to work together to solve problems 
regarding foreign children. This is not only a violation of the South African law but also 
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aviolation of the international legal obligation as South Africa is member state of several 
international instruments dealing with respect of human rights. The Children‟s Court is 
tasked to enquire into the reasons for the child presence in South Africa and to determine 
whether the unaccompanied child has refugee status and whether he or she should be 
assisted in making the application. Eventually, the Children‟s Court should oversee the 
deportation process and ensure that it is sensitive towards the rights and needs of child 
deportees and uphold the best interest of the child principle.322 
In Coco, Musenge, Maulu vMinister of Social Development,323 the rights of undocumented 
foreign children were addressed. The case concerned a High Court application by political 
refugees seeking immediate access to foster care grants for children in their care. The 
refugees stated in their founding affidavits that they had been trying to access foster care 
grant for one and two years, respectively but the government computer system rejected their 
identity numbers and the Department of Social Development was unable to process their 
applications.  
The court ordered the Department of Social Development to adjust its administrative and 
computer infrastructure so that it would be able to process the foster care grant applications 
and other similar applications brought in terms of Social Assistance Act. The court further 
ordered that while the Department was busy with this adjustment, it should pay R530 per 
month in respect of each of the foster children. It is submitted that this case demonstrates 
the South African High Courts commitment as the upper guardians of minor children to 
implement access to social security. It also sets precedent for future access to foster care 
grants by foreign children.  
4.2.7 Foreign Children and the Right to Education 
Children of asylum seekers and refugees enjoy the same rights to basic education as South 
African children. The right to basic education is set out in section 29(1)(a)(b) of the 
Constitution. Following the judgment in Bulambo v Minister of Home Affairs,324 the national 
Department of Education amended its Admission Policy for Ordinary Public Schools to 
specifically spell out that the children of asylum seekers and refugees, including dependent 
children of asylum seekers and refugees must be allowed to register in government public 
schools. In Bulambo‟s case the court ordered that asylum seekers and refugee children must 
be admitted to public schools without producing study permit to guarantee access to 
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education. The Policy for Ordinary Public Schools sets out the position with regard to the 
admission of non-citizens to South African schools. It states that the South African Schools 
Act,325 must apply equally to pupils who are not South African citizens, and whose parents 
are in possession of valid temporary or permanent resident permits. It further requires that 
non-citizens with study permits present their permits on admission to public schools. The 
policy also makes provisions for persons who are classified as illegal migrants or 
undocumented migrants. It further states that a child who does not have the legal status can 
still be admitted to a public school if there is proof that an application has been made to 
legally stay in South Africa.326 
The position of foreign children in respect of the right to education has also been solidified by 
recent court application, as Faranaaz Veriava wrote in her monthly column “Refugee 
children win right to learn”. The court application brought by Lawyers for Human Rights and 
the Centre for Child Law aimed to address the plight of eight minor children who fled the 
war-torn Democratic Republic of Congo (DRC) and who have subsequently been struggling 
to gain access to the South African public schooling system. The applicants sought a relief 
allowing the provisional registration of separated children at public schools in terms of 
section 29(1)(a) of the Constitution. The relief also required that the Department of 
Education should review its policy by expressly making provision for child asylum seekers 
and refugees. The applicants also sought to interdict the Department of Home Affairs from 
issuing punishments such as fines to schools for registering undocumented and separated 
children in South African public schools.327 
4.2.8 Conclusion  
In conclusion, it cannot be disputed that the social assistance of asylum seekers is more 
restricted than that of refugees. The restriction is the result of the difficulties faced by asylum 
seekers in acquiring refugees‟ status. With regard to the right to have access to work and 
study the position of asylum seekers had been elevated in the same way as that of refugees 
following the judgment of Watchenuka case. All non-citizens are excluded from the South 
African housing, but they are allowed to rent private accommodation.  Asylum seekers enjoy 
the same status as refugees in relation to health care system. It cannot also be disputed that 
in South Africa, the rights of children and unaccompanied foreign children in particular are 
highly regulated, but there are some gaps that need to be attended. The first gap is found in 
the Social Assistance Act.  The Act should be amended to specifically provide some forms of 
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social assistance to asylum seekers while awaiting for their applications for refugee status. 
The proposed amendment would deal with the exclusions and marginalisation that the 
asylum seekers often find themselves in while in South Africa. 
The second gap is found in the Children‟s Act. The Children‟s Act does not specifically 
mention unaccompanied foreign children. This causes different interpretations of the Act and 
confusion arises amongst government departments that are tasked to look after the welfare 
of children. It is therefore recommended that the Children‟s Act should be amended so as to 
insert a provision which makes reference to the rights of the foreign children. There is a legal 
obligation on the various government departments to formulate a detailed policy providing for 
the way in which unaccompanied foreign children should be dealt with in South Africa. 
The third gap can be found in the Refugees Act. The Act provides very limited guidance 
about the specific procedures involved and the responsibilities of all role-players in assisting 
unaccompanied foreign children to make asylum applications. It is also recommended that 
the state should implement the 2011 regulations to the Refugees Act. The implementation of 
these regulations will help the state organs to understand the procedures regarding the 
processes of the foreign children‟s rights. The failure to implement these regulations causes 
an improper treatment of the unaccompanied foreign children. 
The children of asylum seekers and refugees are allowed to register and study in South 
African public schools following the judgment of Bulambo‟s case and the subsequent 
amendment of Admission Policy for Ordinary schools by the national Department of 
Education. 
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CHAPTER 5 
SOCIAL INSURANCE 
5 .1 Introduction  
Social insurance is a form of insurance. It differs from social assistance in that it is 
contributory in nature. The essential features of insurance were well explained in the English 
case of Prudential Insurance Co v Inland Revenue Commissioners.328 In terms of this 
definition a premium must be paid by the insured to the insurer, before the occurrence of the 
event against which insurance has been taken out. The premium could be paid on a once-off 
basis or in monthly instalments and compensation is paid in the form of cash payments. The 
event against which the insurance is taken out must be specified, for instance events such 
as destruction of property through fire or the theft of certain property.  
By definition there must be uncertainty about the occurrence of the event, as to whether the 
event will actual happen, or, if it is bound to happen, like the death of a person, uncertainty 
as to when it will happen. Although social insurance displays the main characteristics of 
insurance, it has a number of special features. Unlike other forms of insurance, social 
insurance is usually compulsory and regulated by the state through legislation.329 
Another difference is that the components of social insurance are not available to all 
members of society but are restricted to employees and their dependants in certain 
circumstances. The Road Accident Fund which is one of the components of social insurance 
is benefited by all members of the society who have been injured in motor vehicle accidents. 
It is financed by a levy on petrol which is 14 cents per litre and diesel which is 10,3 per litre. 
The levy is used to finance the third party insurance scheme for all motorists.330 Social 
insurance protects employees and their dependants through insurance against 
contingencies which interrupt income. It provides protection through pensions or provident 
funds, medical benefits, maternity benefits, sickness, disability, unemployment, employment 
injury benefits, and survivor‟s benefits for employees who are in formal employment. 
 Unlike social assistance which is a means tested programme and financed through 
government taxes, social insurance funds are financed mainly through contributions which 
are normally shared by employers and employees. Both employers and employees are 
required to make regular contributions to these funds. It should be noted that in the case of 
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Compensation Fund employees are not required to make contributions. The employers are 
having the sole responsibility to make contributions towards the fund. The payments usually 
constitute a percentage of an employee‟s salary. The employee or his or her dependant is 
entitled to benefits upon the occurrence of the contingency against which the employee is 
insured.331 Unlike means-tested social assistance, an employee or a dependant‟s 
entitlement to benefits is not linked in any way to a means test. Contribution and benefit 
rates are often connected to what the person is or has been earning. Contributions are 
accumulated in special funds out of which benefits are paid.332  In this chapter, I will briefly 
discuss the unemployment insurance fund, compensation fund for occupational injuries and 
diseases, motor vehicle accident fund, pension funds and medical aid scheme benefits with 
particular reference to the legal position of asylum seekers. All these funds are occupational 
based and linked to formal employment with the exception of the Road Accident Fund.   
5.2 Unemployment Insurance Fund 
The legislative framework for unemployment insurance in South Africa is provided in two 
pieces of legislation, namely the Unemployment Insurance Act,333 and Unemployment 
Insurance Contribution Act.334 The Unemployment Insurance Act, provides for the payment 
of unemployment insurance benefits in respect of temporary unemployment arising from the 
termination of an employee‟s service, illness, maternity and adoption. The Unemployment 
Insurance Contribution Act, regulates the collection of contributions through the South 
African Revenue Services in the event of an employer registered with South African 
Revenue Services. Collection of contributions may also be made through the Unemployment 
Insurance Commissioner. 
 Participation in the unemployment insurance scheme is compulsory in South Africa. 
Unemployment benefits are largely financed through a payroll levy of 1% on employers as 
well as a levy of 1% on the employee‟s income.335 Dependants are entitled to benefits 
should the contributor pass away. The legal position of asylum seekers with regard to 
unemployment insurance benefits is uncertain. This uncertainty arises from the definition of 
migrant workers used in the Unemployment Insurance Act and Unemployment Insurance 
Contribution Act respectively. In terms of this definition  “The provisions of the  Act applies to 
all employers and employees with the exception of persons who enter the Republic for the 
purpose of carrying out a contract of service, apprenticeship or learnership or any other 
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agreement or undertaking, to repatriate  that person, or that person is required to leave the 
Republic”.336 The Unemployment Insurance Act itself appears to be inconsistent as far as 
different categories of fixed-term contract employees are concerned. Fixed-term contract 
workers who lose their employment as a result of the termination of their contract remain 
entitled to receive unemployment insurance benefits. 
The ability of asylum seekers to access unemployment benefits is, however, further 
complicated by their immigration status. The continued presence of asylum seekers in South 
Africa is uncertain because of their transitional status. Legally and factually an asylum 
seeker has a right to stay in South Africa only if his or her asylum seeker permit has been 
issued. In Kiliko v Minister of Home Affairs,337 the court stated that unless an asylum seeker 
permit has been issued, an asylum seeker is an illegal foreigner and he or she is subject to 
apprehension, detention or deportation in terms of sections 32, 33 and 34 of the Immigration 
Act,338 and such person may not be employed by anyone or provided with training by any 
learning institution. All persons are prohibited from helping, abetting or assisting an illegal 
foreigner.339 As already alluded to above, the unemployment insurance fund is occupational 
based and for a person to contribute and access the fund he or she must be regarded as 
employee.340 
Asylum seekers who are fortunate enough to obtain employment find it difficult to access 
unemployment insurance benefits, because according to the procedures in the Department 
of Labour, an asylum seeker permit is not regarded as a proof of identity. Those who were 
able to flee their country of origin with their passport can access unemployment insurance 
benefits only if the passport had not expired.  
South Africa does not have the necessary mechanisms for the portability of benefits outside 
its borders in respect of asylum seekers. The Unemployment Insurance Fund has no 
experience of paying benefits outside South African borders, and only accepts South African 
issued documentation for purposes of paying benefits to foreigners in South Africa. 
Portability is defined as the migrant worker‟s ability to preserve, maintain and transfer 
acquired social security rights independent of nationality and country of residence.341 
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However, it is important to note that the proposed Unemployment Insurance Amendment Bill 
specifically includes asylum seekers as beneficiaries of the unemployment insurance 
benefits. The proposed amendments provide for the extension of the unemployment 
insurance benefits to leaners who are undergoing leanership training, civil servants and 
foreign workers who are within the country.342 
5.3 Compensation Fund  
The Compensation for Occupational Injuries and Diseases Fund is regulated by the 
Compensation for Occupational Injuries and Diseases Act (COIDA).343 The main purpose of 
the Act is to provide for compensation for disablement or death caused by occupational 
injuries or diseases sustained or contracted by certain employees in the course of their 
employment. As with the Unemployment Insurance Fund, the Compensation Fund is 
occupational based. The Act covers five key contingencies: 
 Medical and hospital costs arising from occupational injuries and diseases, 
 Temporary incapacity which may be either total or partial. The compensation is a 
maximum of 75 per cent of the employee‟s monthly salary,  
 Permanent total incapacity. Here the compensation is in the form of monthly pension;  
 Permanent partial incapacity. Compensation is a proportional monthly pension or a 
lump sum depending on the extent of the disability; 
 Fatalities. When a fatal injury happens, and the employee dies as a result of the 
injury his or her dependants will receive a pension.  
With regard to compensation benefits, the Act provides a legislative remedy in respect of 
working asylum seekers. Working asylum seekers may enjoy the transferability of benefits in 
the event that their asylum seeker permits have not been approved or application for refugee 
status has been denied. The Act provides that if an employee or a dependant of an 
employee to whom a pension is payable is resident outside the Republic or is absent from 
the Republic for a period of six months, the Director-General of the Department of Labour 
may award a lump sum as determined by him in lieu of such pension. Once the payment of 
such lump sum has been effected, the right to the pension expires.344  The Director-General 
should notify such employee or a dependant of an employee of his or her intention and 
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request such employee or a dependant to submit any representations that the employee 
wishes to make for consideration to the Director-General within a specified period.345  The 
Act further provides that the Minister of Labour may issue directions to give effect to the 
provisions of any agreement between South Africa and any other state where provision is 
made for reciprocity in respect of compensation payable to employees for employment 
injuries resulting in disablement or death.346 
5.4 Road Accident Fund 
The Road Accident Fund (RAF), which is a state insurer, was established in terms of section 
2 of the Road Accident Fund Act.347 The objective of the fund is to compensate any victim 
who sustained bodily injuries where someone caused damage through the negligent driving 
of a motor vehicle. It is the only public social security scheme in South Africa that is not 
occupational-based. Nationality plays no role in eligibility for compensation.348 The fund 
provides insurance cover to all drivers of motor vehicles in South Africa in respect of liability 
incurred or damage caused as a result of a road accident. The fund is financed through a 
levy on motor vehicle fuel. As such there is a universal system of contribution to the fund.  
Asylum seekers are legally entitled to Road Accident Fund compensation in the same 
manner as citizens and permanent residents. The fund is obliged to compensate any person 
and there is no limitation in terms of citizenship or permanent residence status and, 
therefore, asylum seekers can access this form of social insurance.349 
5.6 Pension Funds  
Pension or retirement funds are regulated in accordance with the Pension Funds Act.350 
South Africa does not have a national or public old age insurance scheme. In the absence of 
a national or public retirement fund regime, occupational-based and private retirement funds 
are the preferred vehicle for ensuring financial support in old age by employees.351  Pension 
funds are mainly financed through employer-employee contributions. Consequently, access 
to pension funds is linked to formal sector employment.  
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In workplaces where pension funds have been established, membership is usually 
compulsory. Pension funds may be non-contributory in nature in that contributions may be 
paid by the employer for each employee.352 Persons engaged in informal sector employment 
are largely excluded and marginalised from the contributory pension schemes. They end-up 
relying on the tax-financed old age grants when they retire. In South Africa contributory 
pension funds are private in nature as there are no national or public pension schemes.353  
As already alluded to above, working asylum seekers may struggle to make contributions for 
a long enough period because their temporary stay in South Africa may cease at any time if 
their application for refugee status has been denied. Other practical problems arise from 
difficulties asylum seekers experience while searching for jobs. Most jobs require work 
permits and the general public are not particularly sensitised as to the ability of an asylum 
seeker to work in the absence of a work permit or an identification document. Most asylum 
seekers are forced to access jobs that require little, if any documentation. These are mostly 
manual jobs such as car guard‟s attendance, security guards, domestic workers and farm 
workers.354 In the case of asylum seekers portability of benefits becomes a major problem.  
Even the proposed National Retirement Fund does not seem to address the problems of 
asylum seekers. The fund acknowledges that coverage is relatively high in the formal sector 
employment, while extending to those who are not full-time employed in the formal 
employment remains a challenge.355 
5.7 Medical Aid Schemes 
The statutory regulation of medical aid schemes in South Africa is set out in the Medical 
Schemes Act.356 Medical aid schemes are private and voluntary in nature. Medical aid 
schemes are not provided by the State on a national basis but by private companies. 
Medical aid schemes are financed largely through means tested contributions. Unlike 
Unemployment Insurance Fund and Compensation Fund contributions which are 
compulsory for most employers and/ or employees, access to membership of a medical aid 
fund is not compulsory.357 
Working asylum seekers can be members of the medical aid schemes, but as already 
indicated in the introductory part their membership depends on whether they are engaged in 
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formal employment. Most asylum seekers are engaged in informal employment and being 
self-employed and employed in the informal sector automatically excludes them from 
medical aid scheme membership.358 It should be noted that the proposed National Health 
Insurance policy envisages that only permanent residents and citizens will be the 
beneficiaries of the National Health Insurance. However, nothing would prevent asylum 
seekers from joining and benefiting from a medical aid scheme if they may afford to make 
contributions.  
5.7 Conclusion  
From the analysis of the authorities, it is evidenced that asylum seekers would in future be 
the beneficiaries of the Unemployment Insurance Fund. This argument emanates from the 
proposed amendments to the Unemployment Insurance Act. According to the proposed 
amendments documented migrant workers, such as asylum seekers and refugees are 
protected by South African labour law, but they are unable to access unemployment 
insurance benefits. Should the proposed amendments become law asylum seekers would 
be the beneficiaries of the Unemployment Insurance Fund.  
 It is recommended that these proposed amendments should be passed into law and 
implemented in order to prevent the precarious conditions, in which asylum seekers 
experience while they become unemployed.  
 In the long term, it is recommended that the South African government should 
undertake legislative and administrative initiatives in order to address difficulties 
faced by asylum seekers in acquiring social insurance. 
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CHAPTER 6 
CONCLUSION 
From the analysis of the legal authorities the wording of section 27(1)(c) does not imply that 
the exclusion of asylum seekers in South African social security system is discriminatory. As 
already alluded to above, the content of section 27(1)(c) is restricted by section 27(2). It is 
generally accepted that the social security of all non-citizens in South African law is 
influenced by their immigration status. Asylum seekers may often be present in the country 
for quite a long time, but their social security is more limited than that of refugees. The 
Refugees Act specifically gives refugees full legal protection which includes the rights set out 
in chapter 2 of the Constitution without mention of asylum seekers.359 The implication of the 
Refugees Act is that refugees qualify for almost all the social assistance grants that the 
South African citizens and permanent residents enjoy. However, asylum seekers do qualify 
for social relief of distress in limited circumstances. 
The Social Assistance Act specifically excludes asylum seekers from enjoying social 
assistance grants. It is submitted that the disabled asylum seekers should not be treated in 
the same way as other asylum seekers who are not disabled. A similar treatment should be 
afforded to women and children who asylum seekers. Asylum seekers should be entitled to 
at least to core assistance as supported by international, regional and constitutional law. It is 
important for the South African government to work with non-governmental organisations to 
create a special fund so that core assistance can be provided to asylum seekers. The core 
assistance for asylum seekers should include basic social assistance which could be in the 
form of social relief of distress and emergency medical treatment.   
With regard to the general social protection asylum seekers do have a right to access basic 
health care services in the same manner as refugees.360 Asylum seekers have a right to 
work and study while awaiting for their applications for refugee status to be finalised. It is 
also important to note that children of asylum seekers are entitled to register and study at 
South African public schools following the amendment of the Admission Policy for Ordinary 
Public Schools which specifically included children of asylum seekers and refugees in its 
scope of application. The legislative and policy framework for the protection of 
unaccompanied foreign children in South Africa is quite extensive. For example, the South 
African law gives child protection rights to unaccompanied foreign children whether 
documented or undocumented in the same manner as South African children. The South 
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African law does not accommodate non-citizens in its housing policy even permanent 
residents. Asylum seekers are allowed to rent private accommodation like any other non-
citizen in South Africa.  
Working asylum seekers would in future be the beneficiaries of the Unemployment 
Insurance Fund. This argument emanates from the fact that the proposed Unemployment 
Insurance Amendment Bill specifically includes asylum seekers in its scope of application. 
Working asylum seekers have already benefited from the Compensation Fund. Asylum 
seekers who move to their country after having become entitled to compensation benefits in 
South Africa are entitled to access these benefits abroad.361 Asylum seekers are already 
entitled to Road Accident Fund on the same basis as refugees. This is because the Road 
Accident Fund is not employment related scheme and nationality plays no role in accessing 
road accident benefits. Asylum seekers are struggling to access Pension Funds benefits. 
Surely this is attributed to the fact that their temporary stay in South Africa may cease at any 
time if their applications for refugee status have been turned down. Once an application for 
refugee status has been rejected a person becomes illegal foreigner and the status 
automatically changes. As already indicated above, Medical Aid Schemes are occupational-
based. Therefore, working asylum seekers can be members of a particular medical aid 
scheme depending on whether they afford to make contributions.  
The International Covenant on Economic, Social and Cultural Rights requires the states to 
protect the rights to work, just and favourable working conditions, an adequate standard of 
living, good health, education and other economic, social and cultural rights of all individuals 
regardless of citizenship.362 Article 3(2) of the Covenant allows developing countries with 
due regard to human rights and their national economies to determine to what extent they 
would guarantee the economic rights to non-citizens. This exception is only made with 
respect to economic rights and not to social and cultural rights. It is important to note that 
this provision should be interpreted to maintain the overall thrust of the human rights 
protections.363 
While the Covenant affords all individuals the right to benefit from its tallied rights, the 
Committee on Economic, Social and Cultural Rights in its 2007 General Comment stated 
that the states should afford a special attention to individuals and groups particularly women, 
unemployed, workers not sufficiently protected by social security, person working in the 
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informal economy, sick or injured workers, people with disability, older persons, children and 
adult dependents, domestic workers, homeworkers, minority groups, refugees, asylum 
seekers, internal displaced persons, returnees, non-citizens, prisoners, and detainees.364 
The Covenant prohibits the states from drawing distinctions between citizens and non-
citizens with respect to social and cultural rights. The Covenant states that asylum seekers, 
refugees, stateless persons and other disadvantaged and marginalised groups should be 
afforded equal treatment in accessing non-contributory social security schemes, including 
reasonable access to health care and family support not inconsistent with international 
standards.365 
In terms of article 1(3) of the International Convention on the Elimination of All Forms of 
Racial Discrimination the States are not allowed to discriminate persons on grounds of 
nationality.366 This prohibition is encountered by the Committee on the Elimination of Racial 
Discrimination  which states that the States may draw distinctions between citizens and non-
citizens as long as such distinctions do not have the effect of limiting non-citizens‟ enjoyment 
of rights entrenched in other international instruments, such as the Universal Declaration of 
Human Rights, the International Covenant on Civil and Political Rights( ICCPR) and the 
International Covenant on Economic, Social and Cultural Rights and all non-citizens are 
treated equally.367 
Differential treatment based on citizenship or immigration status constitutes discrimination if 
the criteria for such differentiation are inconsistent with the objectives and purpose of the 
Convention. It (differential treatment) also constitutes discrimination if the criteria are not 
proportional to the achievement of those objectives and purposes or do not fall within the 
scope of article 1(4) of the Convention relating to special measures, commonly known as 
“affirmative action”.368 The Committee further requires the States to remove structural 
barriers on the enjoyment of economic, social and cultural rights by non-citizens especially in 
areas of education, housing, employment and health.369  With regard to migrant workers the 
International Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families obliges member states to guarantee contributory social security 
schemes. The states should implement this obligation by establishing reciprocal bilateral and 
multilateral international agreements or other instruments for coordination and harmonisation 
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of contributory social security schemes for migrant workers.370  Also what has been noted in 
the international human rights law is that equality of treatment with regard to grant of benefits 
is afforded without the condition of residence, unless such equality of treatment may be 
made in respect of the benefits of a specified branch of social security conditionally on 
residence in the case of non-citizens of any member state.371  If the legislation of the state 
where the migrant workers are employed does not allow migrant workers and members of 
their families to benefit from social security schemes both the employing state and the state 
of origin may work-out the possibility of reimbursing the migrant workers the amount they 
contributed.372 
Children of migrant workers have the right to access educational institutions, such as pre-
schools on the basis of equality of treatment with nationals of the state of employment. The 
states are prohibited from denying migrant workers‟ children by reason of the irregular 
situation with respect to stay or employment of their parents or by reason of the irregularity 
of the child‟s stay in the state of employment.373  Migrant workers enjoy equality of treatment 
similar to one enjoyed by nationals of the state of employment in respect of protection 
against dismissal, unemployment benefits, access to public works schemes that are 
intended to fight unemployment and access to alternative employment in the event of loss of 
work or terminated of other remunerated activities.374 
It should be noted that the regional law followed the footsteps of the international human 
rights law in respect of the right to social security. For example, the African Children Charter 
reflects the same minimum acceptable standards for the treatment of the children as the 
Convention on the Rights of the Child. Another example is that the Social Charter 
guarantees the protection and enforcement in the Southern Africa of all the rights protected 
in international instruments such as Universal Declaration of Human Rights, the African 
Charter on Human and Peoples‟ Rights, the Constitution of the International Labour 
Organisation and other relevant international instruments.375 The Code on Social Security in 
the SADC obliges member states to maintain their social security system at a satisfactory 
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level equal to that required for ratification of the International Labour Organisation 
Convention Concerning Minimum Standards of Social Security No 102 of 1962.376 
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